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NOTES. 


Tue Legislature assembled on the 
13th of January and a number of bills 
of some importance were introduced, 
but it is hard to guess from the bills 
proposed at the opening of the session 
what the character of the legislation of 
the year will be. Some of the bills, 
however, deserve especial mention. 
There was an act proposed by Mr. 
Hobart in the Senate authorizing the 
Governor to appoint a commission of 
five to report at this or the next legis- 
lature such changes as may be deemed 
necessary in the judiciary system. A 
bill introduced by Mr. Francis pro- 
vides that the salary of the Chancellor 
and that of the Chief Justice shall be 
$5,000 each and the salaries of the 
associate justices of the Supreme Court 
$4,500 each, and that the judges who 
serve in the Cireuit Court and Com- 
mon Pleas shall receive $2,500 addi- 
tional, to be paid by the County. In 
judicial districts containing over 70,000 
inhabitants the judge is also to be paid 
$200 for each additional 10,000 inhab- 
itants. Another bill, introduced in the 
house, propose ; to fix the salary of the 
Chief Justice at $5,500 and that of the 
associate judges at $5,000. This is a 
substitute for section 4 of the act of 


5 


March 14, 1879 (P. L. 354.) There is 
the usual repealer of the Distriet Court 
uct and two very transparent bids for 
popularity, one exempting from taxa- 
tion all wearing apparel and all other 
property not exceeding $200 in value 
and another exempting from seizure and 
sale under a 


chattel mortgage, prop- 
erty notexceeding $400 in value. This 


latter is peculiarly absurd and ought 
to be called an act to forbid poor men 
from making chattel mortgages. 

It is extremely important that an 
amendment should be at this 
session to the law relating to record- 


made 


ing deeds in some such manner as was 
suggested by a contributor to this 
JourNAL in September last. (2 N. J. L. 


J. 263). The act which makes replevin 
bonds equivaleat to recognizances 


ought by all means to be repealed, (see 
2N. J. L. J. 166) and another effort 
ought to be made to remove some of 
the inconveniences and ‘hardships of 
the mechanics’ lien law. 





In Stewart v. Palmer, 74 N. Y. 183, 
referred to in 2 N. J. Law Journal 353, 
it was held that a bill in equity cannot 
be maintained to remove an unconsti- 





tutional assessment as a cloud upon a 
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title, because the assessment is abso- 
lutely void and is not a cloud upon the 
title, and now the Snpreme Court of 
Nevada in State ex rel., Lakev. Washoe 
County, Apr. 2, 1879, bave held that a 
imploperly issued to 


certiorari was 


remove an unconstitutional tax “be- 
cause there is a complete remedy at 
law.” The result will be that the more 
plainly invalid an assessment is, the 


An 


plainly invalid, 


harder it will be to get rid of it. 
assessment, however 
is in reality a very serious encumbrance 
upon property, and it is but mockery to 
tell the owner that he has an adequate 
remedy at law in case an attempt is 
made to collect the money «assessed. 
The difficulty is that the attempt to 
collect is not made and the assessment 
We trust the Court of Er- 


rors will not modify any further the 


remains. 


doctrine of the Bogert case in defer- 
Pal- 


ence to the decision in Stewart v. 


mer. 


THERE is some uncertainty in the 
practice in regurd to the proof of the 
acknowledgment of a deed by a cor- 
poration. The most carefully prepared 
form provides for an affidavit to be 
made by some officer or agent of the 
company declaring that the person who 
executed the deed is the president or 
other executive officer of the company, 
that the seal affixed is the seal of the 
company and that the deed was ex- 
ecuted and the seal affixed by the order 
uf the company and that the deponent 
saw the executive officer sign such deed 
as such officer and heard him declare 


that he signed, sealed and delivered 
the deed as the voluntary act and deed 
of the company by their order, and 
that the depunent signed his name 
thereto as a subscribing witness. 

The proof, however, is often made by 
a casual subscribing witness and is 
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much less explicit than this, and it is 
important to know how much proof is 
absolutely necessary. In Zhe Trustees 
of the Canandaigua Academy v. Me- 
Kechnie, N. Y. Weekly Digest, Jan'y 
9, 1880, the Genera! Term of the New 
York Supreme Court passed upon a 
very meagre form of proof and allowed 
it to be good. The signature to the 
deed was “Jobn Greig, Pres’t.” The 
name of Mark H. Sibley followed the 
usual attestation clause. The certifi- 
cate of proof was as follows: “Ontario 
County, ss.: On the 24th day of April, 
1828, before ine, a Commissioner of 
said county, authorized to take the 
acknowledgment of deeds, etc., comes 
Mark H. Sibley, to me known to be the 
subscribing witness to the foregoing 
deed and who, by me being duly 
sworn, deposes that he knows John 
Greig, the person described in and 
who executed the suid deed, and that 
he saw the said John Greig execute the 
same, and that the seal thereunto 
affixed is the seal of the Ontario Fe- 
male Seminary. J. CHIPMAN.” 

It was held that the seal of a cor- 
poration affixed to an instrument 
proves itself, and is sufficient prima 
Jucie evidence that it was so affixed by 
due authority. Lovet v. Steam Saw- 
mill Co., 6 Paige 54 ; Jackson v. Camp- 
bell, 5 Wend. 572, and also that the 
officer taking proof of the deed is not 
required to take evidence that the cor- 
porate seal was affixed by authority, or 
to examine into the title of the person 
assuming to be the officer of the cor- 
poration, and that the genuineness of 
the certificate of proof required, itself, 
no proof, and that the certificate being 
in due form proved itself. Thurman v. 
Cameron, 24 Wend. 87. 


In Wilder v. Union National Bank, 
U. 8. Circuit Court, N. D., of Tllinois, 
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December 1879, it isheld that a Nation- 
al Bank is not entitled as a matter of 
right to remove a cause in which it is 
a party defendant from a State to the 
Federal Court. By the act of July, | 
1868, R. 3, §640, such corporations, the | 
court says, are expressly excepted from 
the right of removal and it now seems 
well settled by the decisions of the, 
Supreme Court justices at their cir- 
cuits that this act remains in force ex- 
cept so far as it is repugnant to the re- 
moval of causes. Act of Mar. 3, 1875. 

In Frank v. Chetioood, U. S. Cireuit 
Court, S. D. of New York, Sept. 5, 
1879, the court held, what would seem 





to be obvious, that on a motien to re- 
move a cause, the test of jurisdiction | 
is the citizenship of the parties at the 
time the action is brought and not at 
the time the contract sued 


on Wis 


made. 


privilege fails him. 


Bd 


This is the first attempt to include the 
report, though fair, of proceedings in 
courts of justice containing defamatory 
matter in the first category. For my- 
self I do not feel disposed to extend 
the cases of absolute privilege, and he 
held that the jury having found that 
the report was sent to the paper with 
a certain amount of malice, it could not 


be taken to have been without malice, 


“for there are no shades of malice; if 


any malice exists it is sufficient to do 
‘away with the privilege.” 


Bramwell J., bases his decision upon 
the fact that the reporter was a volun- 
of the same 
This is a libel, and the only 
defence set up is that it is privileged. 


teer. Hesays: “I am 


opinion. 


That being so, it is for the defendant 


‘to show that he .cted on that privilege. 


If it is found that he did not, then the 
In 


master being applied to for the char- 


the ease of a 


‘acter of a servant, the answer, if bon- 


Stevens v. Sampson, English Court. 
of Appeal, Nov. 15, 1879, an | 
action for libel. 


was 
The defendant, who | 
was not a reporter, or otherwise con- | 
nected with the press, sent to a news- | 
paper a report of certain seneneillings | 
ina country court. The report con- | 
tained matter defamatory of the plain-| 
tiff, and the jury found that the report | 
was a fair and substantially accurate, 
one, but was sent with a certain amount | 
of malice, and assessed the damages at 
40s. Upon these findings judgment | 
was ordered to be entered for the} 
plaintiff. On appeal the judgment was | 
affirmed. Lord Coleridge, C. J., said: 
“Privileged communications are divid- | 
ed into those which are absolutely | 
privileged, such as the statements 
made by judges, counsel or witnesses 
in courts of justice, and those which 
are privileged only where the commun- 
ication is made without actual malice. 


estly made, would be privileged, even 
ill-will 
So, if an ordi- 
nary reporter, bearing malice towards 
a party to any legal proceedings, re- 
ported the trae report of those pro- 


though he entertained some 


towards the servant 


ceedings, would he be liable because of 
that ill-will? I think he would be said 
to be acting under his duty there ; but 
here the defendant was an entire vol- 
unteer, and had no duty whatever cast 
upon him to make these proceedings 
public, which is a distinction. I think 
that the jary, baving found that the 
defendant did not act under the privi- 
lege, but from some other motive, the 
judgment was right. 

There much contusion in the 
law on this matter of malice in actions 
for libel. If Lord Coleridge is right 
in saying that if any malice exists it is 
sufficient to do away with the privilege, 
then Bramwell, J., is wrong in saying 


is 
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that the answer of a master applied to 
for the character of a servant would be 
protected if honestly made even though 
he entertained ill-will toward the ser- 
vant. Perhaps the true rule is that 
communications made for the purpose 
of fulfilling some legal or social duty 
are privileged. If the duty exists the 
court will not inquire very closely 
whether there was not some other mo- 
tive that prompted the communication, 
but if there is no duty to make the 
communication the fact that it related 
to a public matter will be no excuse 
for making it from a malicious motive. 
The best criterion of a privileged com- 
munication is that used by Erle, J., in 
Coxhead v. Richards, 2 C. B. 605, i. e. 
whether the good of the community or 
public expediency requires that the 
communication should be protected. 
Tue Central Law Journal of Janu- 
ary 9, 1880, contains the following col- 
lection of cases in regard to the pub- 
lication of notice. Where publication 
is required for a certain number of 
days, weeks, or months, without spec- 
ifying how long before the day of sale 
such publication shall be completed, it 
has been understood to mean a contin- 
uous publication immediately preced- 
ing the sale. So, where the statute re- 
quired three months notice, it was con- 
strued to mean the three successive 
months next preceding the sale. De- 
logney v. Smith, 3 La. 418. 


notice is required to be published for 
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v. Monroe, 30 Ark. 661; Wamble v, 
Foot, (Sup. Ct. of Dakota), 2 N. W. 
Rep. (N. 8.) 249; Parsons v. Lanning, 
27 N. J. (Eq.) 70; Worley v. Naylor, 
6 Minn. 191, 200, while in others it is 
held to be satisfied by a publication 
three times, once in each of the three 
successive weeks, and that twenty-one 
days need not intervene between the 
first publication and the day of sale. 


Oleott v. Robinson, 21 N. Y. 150; 
Wood v. Morehouse, 45 N. Y. 368; 
Bachelor v. Bachelor, 1 Mass. 256; 


Garret v. Moss, 20 Ill. 554; Pearson v. 
Bradley, 48 [i]. 250; Andrews v. Peo- 
ple, 84 Ill. 28; Ricketts v. Hyde Park, 
85 fll. 810; Swett v. Sprague, 55 Me., 
190. 
in ® newspaper three months prior to 
was held to require that the 
last insertion should be three months 
prior to the sale. Bussey v. Leavitt, 
12 Me. 378. ‘Ten days before the day 
of sale,” does not require ten daily in- 


“Three successive publications 


the sale,” 


sertions but one insertion ten days be- 
fore the sale. Weld v. Rees, 48 IIl. 
432 ; Cushman v. Stone, 69 Ill. 520; 
St. Joseph ete. Co. v. Daggett, 84 Tl. 
536. 


previous notice,’ 


A requirement of “three weeks 


is met by publication 
once a week for three weeks, and does 





| not render necessary a publication daily 
| for three weeks previous to sale. John- 
/son v. Dorsey, 7 Gill (Md.) 269. No- 


| . . 
‘tice published in a daily newspaper 
three insertions in each successive week 


And when | is sufficient, as notice need not be in- 


|serted in each daily issue of the paper. 


“three successive weeks” the courts| Wing v. Dodge, 80 Ill. 564; Brewer v. 
have not agreed in their construction | Springfield, 97 Mass. 152; Dayton v. 
of the requirements. In some States | Mintzer, 22 Minn.393. 


this is construed to mean publication 


| [It is well settled in New Jersey that 


for three full weeks or twenty-one days | four weeks notice of a sale must be 


from the first publication, Meredith v. | published five times, once in each week, 


Chancey, 59 Ind. 466; Loughbridge v. 
56 Ind. 253; 
Francis v. Norris, 2 Miles 150 ; Pennell | for six weeks successively once in each 


City of Huntington, 


Parsons v. Lanning, 12 C. E. G. 70, 
and a notice required to be published 









my) 


Sapa 
es 


4’ 





01 
di 
bl] 


Ol 


de 





. 








i 

at 
ah 
wR 
Ei 
‘4 
re 
® 

§ 





week is always published seven times. 
The ruling of the court is that the doc- 
trine of Parsons v. Lanning applies to 
this case.—Ep. | 





Tue decision in Fisher v. Deane, De- 
cember 2, 1878, 41 Law Times Rep., 
N. S. 335, is a warning to the govern- 
ers of clubs and confirms the decision 
of the New Jersey Supreme Court in 
State, ex rel. Sibley v. Carteret Club 
of Elizabeth, 11 Vr. 295. Major Fish- 
er had been suspended from the Army 
and Navy Club of London by a resolu- 
tion of the committee passed without 
any notice whatever having been given 
to him. Jessel, M. R., said the com- 
mittee acting under the rules of the 
elub are bound to act according to the 
ordinary principles of justice, and are 
not to convict a man of a grave offence 
which shall warrant his expulsion from 
the club without fair, adequate and 
sufficient notice and an opportunity 
of meeting the accusations brought 
against him. They ought not, as I 
understand it, according to the ordi- 
nary rules by which justice should be 
administered by committees of clubs, 
or by any other body of persons who 
decide upon the conduct of others to 
blast a man’s reputation forever, per- 
haps to ruin his prospects for life, with- 
out giving him an opportunity of either 
defending or palliating his conduct. 

In the New Jersey case the court 
held that the fact that the member had 
forfeiture of 
ship under the rules of the club did 


incurred a his member- 
not justify the committee in passing a 
resolution of forfeiture without notice 
to the member, and a mandamus was 
issued to compel them to restore him 


to his privileges. 


On the trial of Margaret Meierhoeffer 
and Frank Lammens, jointly indicted 
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for the murder of John Meierhoeffer, 
Mr. Borcherling moved to quash the 
indictment against Lammens on the 
ground that there was no allegation 
that John Meierhoeffer was alive at 
the time the wound was inflicted. It 
said simply. “In the peace of God and 
of this State then and there being.” 
This he contended was not an allega- 
tion that Meierhoeffer was living, but 
simply that he was not a common ene- 
Mr. Borcherling also said that 
the second count was absurd because 
it alleged that two persons discharged 
the gun. There should have been two 
counts, one charging Lammens with 
being a principal and Mrs. Meierhoeffer 
with being an accessory before the fact, 
and one vice versa. Judge Depue de- 
nied the motion to quash and said that 
the first objection was a mere matter 


my. 


of form and therefore within the pro- 
visions of the statute of amendments 
and that the count was good so far as 
the second objection was concerned. 

In this case the two prisoners being 
tried together and having different 
counsel, the question arose which coun- 
sel was to cross-examine the State’s 
witnesses first, and who was to sum up 
first. Mr. Guild, the counsel for Mrs. 
Meierhoeffer, said that he knew of no 
case or practice upon the question and 
would leave it to the court, but he 
thought that Mr. Borcherling’s client 
being named first in the indictment, 
might entitle him to cross-examine 
first. The court said they saw no ob- 
jection to this. If any change were 
necessary it would be induced by the 
consideration of justice to the parties. 
“Tf there be no reason for the court to 
interfere and make a rule, the court 
will regard the claims of seniority of 
counsel.” 


Ir is interesting to follow the steps 
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in the proceedings taken to compel the 
payment of the interest on the bonds 
of the city of Elizabeth. In the last 
number of the Journat we published 
the opinion of Judge Nixon refusing 
the appointment of a receiver and add- 
ed copies of two orders to show cause 
made upon applications for writs of 
mandamus, one against the City Coun- 
cil of the city of Elizabeth and the 
other against the Board of Assessment 
and Revision of Taxes. (See 3 N. J. 
L. J. 14-17.) An argument was made 
upon the rule to show cause and on 
January 12th, 1880, a decision was 
made by Judge Nixon ordering an 
alternative mandamus to the City Coun- 
cil, commanding them to raise the 
requisite amount to pay the judgment 
or to show cause before the court on 
the fourth Tuesday of March next, why 
they do not order the same to be levied 
and collected. The proceeding against 
the Board of Assessment was held to 
be premature and the rule was dis- 
charged as to them without prejudice, 
however, to the relators to renew 
their motion of subsequent events 
should render it necessary. All the 
bond suits relating to Elizabeth, New 
ark, Kearney and Belleville were ad- 
journed for a month. 





In Holden v. The Freedman’s Sav- 
ing and Trust VUo., the United States 
Supreme Court, (Oct. Term, 1879, 8 
Wash. Law Rep, 6) have read an opin- 
ion in regard to the rate of interest 
which adds to the confusion already 
existing on the subject. This was a 
case of a note wliich bore interest at a 
higher rate than that prescribed by 
law. The note was payable in four 
years with interest at ten per cent, and 
the law provided that, while parties 
might stipulate in writing for ten per 
cent interest, the rate of six per cent. 
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should be allowed on all moneys due 
where there was no contract upon the 
subject. The question was whether a 
judgment on the note should include 
interest at ten per cent. or at six per 
cent. after the note fell due. The court 
say: “The rule heretofore applied by 
this court under the circumstances of 
this case, has been to give the contract 
rate up to the maturity of the contract 
and thereafter the rate prescribed for 
cases in which the parties themselves 
have fixed no rate,” and they refer to 
Brewster v. Wakefield, 22 How. 118, 
and Burnhizel v. Fiurman, 22 Wall. 
170. 

This was undoubtedly the rule fol- 
lowed in these cases, but in Cromwell 
v. County of Sac, 96 U.S. 51, the court 
said that these were cases where the 
parties had agreed upon a devouring 
rate of interest and were held strictly 
to their bargain, and they decided that 
it was well established in Iowa that the 
contract rate should continue after the 
maturity of the instrument. Although 
the decision was merely upon the local 
law, the court seemed inclined to mod- 
ify the rule of the former cases and 
said: “The preponderance of opinion 
is in favor of the doctrine that the stip- 
ulated rate of interest attends the con- 
tract until it is merged in the judg- 
ment.” Now, however, while referring 
to Cromwell v. County of Sac, as a 
case in which the whole subject was 
discussed, they seemed to regard it as 
of merely local application and say that 
in the present case the agreement of 
the parties extends no further than to 
the time fixed for the payment of the 
principal, and «tate the general rule to 
be as follows: “If payment be not 
made when the money becomes due, 
there is a breach of the contract and 
the creditor is entitled to damages. 








Where none has been agreed upon, the 
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law fixes the amount according to the 
standard applied in all such cases. It 
is the legal rate of interest where the 
parties have agreed upon none. If the 
parties meant that the contract rate 
should continue, it would have been 
easy to say sv. In the absence of a 
stipulation such an intendment cannot 
be inferred. Theanalogies relied upon 
to support a different view are obvious- 
ly distinguishable from the case in 
hand.” 

The application of this doctrine to a 
case of a change in the legal rate of 
interest is obvious. It is agreed that 
the interest after the maturity of the 
debt is reckoned as damages, but the 
U. S. Supreme Court holds that the 
damages are measured by the legal rate 
of interest, and the New Jersey Court 
of Errors in Jersey City v. O'Callaghan, 
lz Vr, 349; 2 N. J. L. J. 284, measur- 


ing the damages by the intention of 
the parties, adopts the presumption 
that the contract rate expresses this | 
The cases on this whole 
subject are collected in an article in 2 


N. J. L. J. 104. 


intention. 


[ CONTRIBUTED. | 


THE POWER OF THE JUDGE IN 
POLITICS. 


This will be likely to be remembered | 


as the age of judicial government in 
this country. In no other nation or 
have the courts exercised such 


In 


age 


power over public affairs. early 


times indeed, when the king was in fact, 
‘manent, a beneficent system of gov- 


and not only by a fiction, the fountain 
of justice, the higher jurisdiction was 
concentrated, along with all other pub- 
lic functions in the king and council. 
The king himself sat in circuit even so 
late as the reign of Edward IV, and 
the last judicial act of the sovereign 





‘gust last, he said : 
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was the settlement by James I of the 
dispute between the Court of Chancery 
and the courts of common law. But 
in modern times in England and _ the 
European nations the judicial tribunals 
have derived all their powers from the 
legislature, and are mainly concerned 
with private controversies—the affairs 
of state being left to sovereigns and 
statesmen. They are not in any man- 
ner regarded as the proper instruments 
for adjusting grave questions of gov- 
ernment or national policy. 'They have 
no such functions as those imposed on 
our courts, of setting aside solemn acts 
of legislation as at variance with con- 
stitutional provisions, of determining 
the results of popular political action, 
or of deciding between rival legislative 
bodies. Yet for the first third of this 
century the Supreme Court of the 
United States, under the lead of Chief 
Justice Marshall, practically controlled 
and guided the political action of the 
government, and influenced the history 
of the country for all future time. 

In a remarkable address made by 
Mr. E. J. Phelps of Vermont, before 
the American Bar Association in Au- 
“We are indebted 
to John Marshall for that practical 
construction, that wise and far seeing 
administration of the constitution, 
which raised it from a doubtful experi- 
ment, adopted with great hesitation, 


‘and likely to be readily abandoned if 


its practical working had not been suc- 


cessful, raised it, I say, from a doubt- 


ful experiment, to a harmonious, a per- 


ernment, sustained by the judgment 
and established in the affections of the 
people. He was not the commentator 
upon American constitutional law ; he 
was not the expounder of it; he was 
the author, the creator of it. The life 
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of Marshall was itself the constitutional 
history of the country from 1801 to 
1835.” 

What judge can be pointed out in 
the history of civilization who exer- 
cised such power as this over the pub- 
lic affairs of his country? And this far 
reaching judicial influence not 
ceased. The Supreme Court, during 
and since the late war, has continued 
by its judgments to control political 
action in a remarkable degree. It 
would be interesting if space allowed, 
to run over the great cases decided 
during the last fifteen years, involving 
the difficult and critical questions aris- 
ing out of the fundamental changes in 
our organic law, caused by the war and 
the consequentj emancipation of the 
negro race. These judgments have 
not ,always been reached with the 
unanimity that attended Marshall's de- 
cisions, nor has any one mind exercised 
such paramount control, but the re- 
sults have been The court 
has practically settled great points of 
public policy, and has, to « degree that 
our descendants will appreciate more 
fully than we do, defined the sphere 
and scope of political powers, and di- 
rected the current of American history. 


has 


similar. 


But we have a more signal instance 
of the power of the judge over politics. 
It is not too much to say, though not 
of course true in a strict sense, that 
the present Executive ,of this country 
was appointed by the Supreme Court. 
The question who was in fact elected, 
according to the legitimate working of 
the diverse election laws of the differ- 
ent States, can probably never be de- 
satisfaction of even 
And 
a matter of no practical importance. 


termined to the 
candid inquirers. it has become 
Mr. Hayes became President in conse- 
quence of a decision made by certain 
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with certain statesmen, in pursuance 
of law. The tribunal was formed only 
because these judges were to take part. 
It was presided over by one of them. 
And it was because they were judges, 
clothed with that mysterious sanction 
that surrounds the judicial office, that 
the result was accepted, and popular 
clamor quieted. All outcry against the 
result was vain. It was felt to be the 
decision of a court fairly and legally 
constituted, and that was the end of 
controversy. It was the greatest case 
ever tried; the parties were the whole 
people arrayed in angry political strife ; 
the decision was by a single vote, and 
the result will doubtless affect the his- 
tory of this country for many genera- 
tions. In fact when we consider the 
nature of the principles of government 
held in those almost equally poised 
scales, we may assert that one of those 
judges, by a purely judicial act, direct- 
ed the path and changed the destiny of 
the United States of America. 

And now within a month we have 
instance of the 
In 
the steady old Yankee State of Maine— 
the offspring of Massachusetts—polit- 


had another signal 


power of the bench over polities. 


ical forces have been arrayed against 
An 
attempt was made by a party defeated 
ut the polls, to retain supreme control 


each other in angry contention. 


by the manipulation of election ma- 
chinery under alleged forms of law. 
‘The removal of arms from public arsen- 
als was stopped by an excited populace 
as in the old days of Lexington ; the 
peace was kept only by military force ; 
There was no Executive, and rival 
bodies contended for the legislative 
power; the 


seemed to be the only source of author- 


commanding general 


ity. At the critical moment, when an- 
archy and violence seemed certain, 


judges of the Supreme Court, acting! seven quiet judges put their heads to- 
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gether in pursuance of the provisions 
of the organic law, and simply stated 
their views ona few sheets of paper, 
and the tumult ended. The press and 
the telegraph caught up their words, 
and every thinking man in the country 
pondered them, and forthwith all 
thought of such folly as civil war over 
the Maine election, seemed to vanish. 
This simple opinion filed with a clerk 
was more potent than 
troopers clanking through the Long 
Parliament. ‘This political phenomena 
has been watched with intense inter- 
est by the country, and not the least 
satisfactory phase of it will be the quiet 


Cromwell's 


exercise of judicial power again applied 
to allay political strife, to reach intrin- 
sic political justice, to declare the 
actual popular will and sustain its su- 
premacy in spite of technical forms, 
and to furnish another example of the 
power of an honored judiciary over 
public affairs. 

We might go further in these sug- 
gestions as to judicial influence in great 
matters of State, and point out the vast 
extensions that have occurred in late 
years in other than purely political 
directions. We refer to the fact that 
in this State the Chancellor—one man— 
has had practical control over many of 
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our railroads and savings banks, as 
well as other great corporations ; that 
here as elsewhere the courts have gov- 
erned the great subject of municipal 
liability, and are appealed to for the 
enforcement of systems of taxation to 
pay public debts, and that they are 
even called upon to run city govern- 
ments by means of receivers named at 
their But these matters 
would lead us over wide a field. 
The subject is one of much interest 
and difficulty, and it would be easy to 
enlarge upon the dangers which we 


own will. 


too 


may be approaching by reason of too 
implicit submission to judicial power 
in public affairs. We cannot help hav- 
ing an uneasy feeling that such powers 
are capable of infinite mischief, and 
that although the judiciary as a general 
thing has maintained its character in a 





|remarkable degree under the stress of 
popular suffrage—yet the time may 
come when these vast powers may be 
And then the popular forces 
which are now kept in check by judi- 


‘abused. 


cial influence will find vent somewhere, 
and our descendants may conclude that 
the ermine ought not to be dragged 
through the arena of politics, and may 
resort to the old-fashioned modes of 
party warfare. A. Q. K. 





U.S. DISTRICT COURT FOR NEW JERSEY. 


ADMIRALTY—PRACTICE- PRE- 
SUMPTION. 


The American Dredging Company v. The 
Steamship ‘‘Bedouin,’’ her Engines, etc. 

If the answer of the defendant contains suffi- 
cient admissions to dispense with proof, the 
libelant may have the cause set down for 
hearing at once. 

A steam dredge is entitled to the privileges of 


6 


a vesselat anchor. A steam dredge lying 
at anchor in a stream and without fault, is 
entitled to full compensation for the dam- 
age received in a collision unless it occurred 
from inevitable acciaent. 

Where one vessel is at anchor and the other 
in motion the presumption is that the latter 
is in fault. 

Libel in rem. 


J. Warren Coulston for libelant. 
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H. G. Ward and Morton P. Henry 
for claimants. 

Nixon, J.: This is a motion for 
an interlocutory decree against the re- 
spondent upon the Ibiel and answer. 

Although not according to the usual 
practice in the Admiralty, the advocate 
for the libelant claims, that where the 
case turns upon the negligence of the 
respondent and the negligence clearly 
appears from tbe admissions in the 
answer, it becomes not only the privi- 
lege, but the duty of the libelant, to 
ask for a hearing without any further 
proofs. Such a course, doubtless, is 
sanctioned by the late Judge Conkling, 
in his Treatise on the Jurisdiction, Law 
and Practice in Admiralty (vol. 2, p. 
256) where it is said: “If the answer 
of the defendant contains admissions 
of the allegations of the libel to an ex- 
tent sufficient, in the opinion of the 
libelant, to supercede the necessity of 
proof, he may at once have the cause 
set down for bearing upon the libel 
and answer alone.” No good reason is 
perceived why such a practice should 
not be allowed. What the effect would 
be of finding against the libelant on 
the motion, need not be discussed or 
decided until the question arises. 

The allegations of the libel substan- 
tially are, that the dredge ‘Baltic’ is 
a flouting vessel, supplied with steam 
power, machinery and apparatus to 
dredge and deepen waters; that on 
the 17th day of July, 1879, about half 
past three in the afternoon, she was 
anchored with three anchors out, and 
two spuds down, holding her firm and 
fast, und engaged at work in the busi 
ness of dredging the channel of the 
Patapsco River, in the State of Mary- 
land, below Hawkins’ Point, under a 
contract with the Government of the 
United States to improve the naviga- 
tion of the said River; that whilst thus 
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engaged the steamship Bedouin, load- 
ed and bound out, was steaming down 
the river and came into collision with 
the dredge, head on, and striking her 
with such force and violence as to do 
her considerable damage ; that the col- 
lision occurred when the weather was 
fair and clear, in broad day light, and 
with water of sufficient depth on all 
sides of the dredge to admit of the 
passing of vessels going up and down 
the river with absolute safety; and 
that it was caused solely by the negli- 
gence, carelessness and want of proper 
skill and management of those in charge 
of the steamship. 

The answer avers that the Bedouin 
is of 1990 tons registered tonage, 295 
feet in length, and at the time of the 
collision was loaded with wheat for 
Havre, France, and drawing 21 feet 
and 9 inches forward and 21 feet and 
11 inches aft; that she was in the 
charge of a duly licensed pilot and had 
been going down the river at half 
speed, which was about five knots an 
hour ; that just before she reached the 
dredge she put her helm aport to clear 
some shipping in the river; that as 
there was not water enough in the 
channel to pass the dredge on the 
starboard, she put her wheel hard a- 
starboard with the intention of passing 
the dredge on the port side, but that 
she was then sucking the bottom and 
continued on her course without re- 
sponding to her helm ; that perceiving 
a collision was imminent the engines of 
the steamship were stopped and then 
reversed full speed astern, but that 
notwithstanding the efforts of the pilot 
and those on board to prevent it, she 
struck the dredge, causing some dam- 
age, but not to the extent complained 
of. It denies the allegation of the 
libel that there was water enough on 
either side of the dredge for vessels to 
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pass up and down the river with abso- 
lute safety, but admits that there was 
-sufficient on the port side, and also 
denies that the accident was the result 
of any want of care on the part of the 
steamship, but attributes it to the nar- 
rowness and direction of the channel 
and especially to the position of the 
dredge which made safe navigation un- 
der the circumstances impossible. 

The dredge was anchored and there- 
fore incapable of getting out of the 
way. An attempt was made on the 
argument to refuse to dredging ma- 
chines the privileges of a vessel at 
anchor, but the Supreme Court has 
clearly recognized their right to oceu- 
py the channels of rivers, when law- 
fully there to improve the navigation. 
See the Virginia Ehrman, 7 Otto 309. 
The libelants’ dredge was fixed in the 
channel, engaged in widening and 


deepening it under a contract with the 


Government of the United States, as 
appears by the production of said con- 
tract t» the court by the consent of 
the parties on the hearing. Being 
lawfully there at anchor and without) 
fault, the libelant is entitled to full 
compensation for the damage received 





by the dredge unless the collision oc- 
curred from inevitable accident, Id_ | 
310. I think it is fairly to be inferred | 
from what is contained. as well as from | 
what is omitted in the answer, that the | 
accident was not inevitable and that the | 
libelant is entitled to a decree without | 
going to the proofs. | 
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In cases of collision, where one of 
the vessels is at anchor and the other 
in motion, the presumption always is 
that the latter is in fault. This is em 
phatically the case where the moving 
vessel is a steamer which is more abso- 
lutely under control than a sailing 
craft. The burden of proof is, there- 
fore, upon the respondent. What excuse 
does the answer make? The collision 
was in the middle of a pleasant after- 
noon. The dredge was in open sight 
and the steamship was under the di- 
rection of a licensed pilot, whose pro- 
fession and business it was to know 
the channel and the depth of the water 
and to be in readiness for any emergen- 
cy that might arise from the steamer’s 
“smelling the bottom.” The answer 
admits that she was of heavy draft and 
claims that the channel was narrow and 
the navigation difficult, and yet there 
seems: to have been no exercise of care- 
fulness or any request to the dredge to 
move out of the way, for any attempt 
to stop the steamer until the danger 
of collision was imminent. It was then 
too late to avert the accident and I 
must hold the respondent responsible 
for the consequences of such want of 
care. 

Let an interlucutory decree be en- 
tered for the libelant and a reference be 
made to the clerk as commissioner to 
ascertain and report the damage sus- 
tained by the dredge and her owners 
by reason of the collision. 
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NEW JERSEY SUPREME COURT. 


WIFE’S LIABILITY FOR HOUSE- 


HOLD EXPENSES. 


Herbert, et al. 
{Nov. Term, 1879] 


In a suit against a married woman for a debt, 


Wilson v 


contracted before January 1, 1875, the dee- 
laration must allege the facts which are 
held to be necessary to create a cause of 
action under that statute, although the ac- 
1874, Re- 
vision, pp. 637 and 1120, had taken affect. 


tion is brought after the acts of 


The fifth section of the married woman’s act, 
Rev. 637, unlike the eleventh section, can- 
not be construed to alter the procedure in 
enforcing existing contracts. 


Where a wife who is living with her husband | 


buys goods for domestic use, the law re- 
gards her as his agent. 
self the principal debtor, but to fix this lia- 
bility upon her it must appear that she 
The 
fact that she bought the goods herself and 


made the purchase on her own credit. 


that they were cherged to her, is not suffi- 
liable. The 
being endorsed upon the pass book sent to 
be 


cient to make her word Mrs. 

clear 
If the 
debt is really the husband’s, the wife’s prom- 


her from time to time, would not 


evidence of purchase on her credit. 


ise to pay it is invalid, 

On certioraré to Burlington Common 
Pleas. 

Mr. C. BE. Hendrickson for plaintiff. 

Mr. 


Depur, J.: 


Gaskill eontra. 


This action was brought 
against the plaintiff in certiorari, who 
isa marrie! wowan living with her 
husband. “The husbaud was not joined 


The 
of the plaintiff below was an open ac- 


as a defendant in the suit. claim 
count for goods sold and delivered, 
commencing Muy, 1874, and covering 
a period extending down to July 21, 
1875. 


account from time to time leaving a 


Payments had been made on 


She may make her- | 


balance due the sum of $6.78 was for 
goods sold and delivered after January 
1, 1875. 

Prior to January 1, 1875, the liabil- 
‘ity of a married woman for debts of 
‘her own contracting was provided for 
iby the act of March 24, 1862 (Nix, 
Dig. 548.) 
lof a married woman to enter into con 
| tracts which should be enforced against 
|her by an action at law was not entire- 
‘ly removed by the act of 1862. That 


‘act superceded the common law disa- 


The common law disability 


bility of coverture only so far to enable 


& married woman to enter into con- 
‘tracts where she was beneficially inter- 
ested, the consideration moving to her, 
|Eckert v. Reuter, 4 Vroom 266; Van- 


‘kirk v. Skillman, 5 Ib. 109. The rem- 


‘edy to enforce this statutory liability 


was by an action against the husband 
‘and wife, and the plaintiff must aver in 
his pleading the particular facts which 
by the statute removed the disability 
of the wife to contract, in order to 
make out alegal cause of action, Lewis 
v. Perkins, 7 Vroom 133. The plain- 
tiff's action in this case is against the 
iwife alone, and his statement of de- 
‘mand contains only a copy of the ac- 
withont 
| facts necessary to the liability of the 
| wife under the act of 1862. If the suit 
ihad been brought while the act of 1862 
was in force, the proceedings would 


| count any averment of the 


have been radically defective for this 
reason. 

The act of 1862 was repealed by the 
Revision which went into operation on 
January 1, 1875. In the Revision a 





different provision was adopted. By 


balance due of $45.99 for which judg- | the fifth section of an act to amend the 


Of the 


ment was rendered with costs. 


laws relating to the property of mar- 
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ried women it was provided that any 
married woman shall, after the passing | 
‘of this act, have a right to bind her-| 
self by contract in the same manner, | 
and to the same extent as though she 
were unmarried and which contracts 
shall be legal and obligatory, and may 
be enforced at law or in equity by or 
against such married woman in her 
own name apart from her husband, pro- 
vided that nothing herein shall enable 
to 
accommodation endorser, guarantor or 


such married woman become an | 
surety, nor shall she be liable on any 
promise to pay the debt or answer for 
the default or liability of any other 
Revision 637. 


tion effected a radical change in the 


person. This legisla- 


law. It enlarged the powers of mar- 
ried women and gave a married woman 
the capacity to enter into any contract 
which would have been legal if she} 
were unmarried, with the exception of 
those enumerated in the proviso, and 
alterea entirely the procedure by which 
such contracts should be enforced by | 


action, permitting a suit against her in | 


the common 
forms of pleading would be sufficient. 


herown name in which 
It is contended by the plaintiff below 
that after took 


party might adopt the procedure there- 


the Revision effect a 
in prescribed in suing upon such con- 
while the act of 


To support this 


tracts entered into 
1862 was in force. 
contention he relies on the 
tion of an act relative to Statutes, Re- 
vision 1120. That section enacts that 
the repeal of any statutory provision 
shall not effect or impair any act done 
or right vested or accrued, or any pro- 


third see 


ceeding, suit, or prosecution, had or 
commenced in any civil cause before 
such repen] shall take effect, except 
that where the course-‘of practice or 


procedure for the enforcement of such 





right or the prosecution of such suit, 
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shall be changed, actions then pending 
or thereafter commenced shall be con- 
ducted as near as may be in accordance 
with such altered practice or proced- 
ure. The discussion of this part of 
the case relates to the construction of 
this section in its application to the 
fifth section of the present married 
woman's act. No doubt is entertained 
of the power of the legislature to make 
laws incidentally affecting the pursuit 
of remedies for enforcing existing con- 
tracts, such as regulating the admis- 
sion of evidence, the course of practice 
and similar acts altering in matters of 
form the means of realizing the bene- 
fits of a contract, leaving the substance 
of the remedy unaffected. Roder v. 
S. E. Road District, 7 Vroom 273. * * 
If the legislature had passed an act 
authorizing all suits to enforce the lia- 
bilities of married women by actions 
against them in their own names with- 
out joining their husbands, such an act 
would have been valid, and suits sub- 
sequently brought on antecedent lia- 
bilities would have been controlled by 
such altered procedure. The eleventh 
section of the married woman’s act is 
an instance of such legislation with re- 
to the capacity of a married 
woman to maintain, in certain cases, ac- 
tions in her own name. Revision 638. 
But the fifth section, which is the only 
portion of the act which relates to 
actions against married women, con- 
tains no general language similar to 
that of the eleventh section. It mere- 
ly confers on married women power to 
make certain contracts after the pass- 
ing of the act, which contracts it de- 
clares to be legal and obligatory and 
enforeable at law or in equity, by or 
against such married woman, in her 
own name apart from her husband. 
The contracts to which this section 
refers, and to which the new proced- 


gard 
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ure is applied, are expressly designated. 
They are such as are made after the 
passing of the act. By no liberality of 
construction short of judicial legisla- 
tion, in defiance of plain and unambig- 
uous language, can the meaning of this 
section be extended further. * * * 
The right of the plaintiff in that por- 
tion of his account which was prior to 
January 1, 1875, accrued under the 
act of 1862. The legislature has not 
changed the course of practice or pro- 
cedure for the enforcement of such 
rights. It therefore remains as it was 
under the act of 1862. 

The other question discussed on the 
argument touches the merits of the 
case, and applies as well to the items 
of the account prior to January 1, 1875, 
as to the single item after that date. 
The court below, contrary to repeated 
decisions of this court, instead of re- 
turning with this writ its findings on 
matters of fact, has returned the evi- 
dence, and weare left to grope through 
the testimony to find the legal princi- 
ples on which the judgment was 
founded. 

The plaintiffs were engaged in the 
business of butchers at Mount Holly. 
The defendant was the wife of one 
Jacob M. Wilson. The husband and 
wife lived together on a farm near 
Mount Holly, which the husband had 
rented in his own name. It was in 
evidence that the husband did all the 
business connected with the farm ; 
kept boarders and contracted with 
them and collected the money accruing 
from the board. She lived with her 
husband, managing the domestic affairs 
of the family, and had no separate es- 
tate or business of her own. The 
account sued on was for meat deliver- 
ed at the husband's residence and used 
for domestic purposes. It was selected 
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and ordered by the wife and was charg- 
ed to her in the plaintiff's books. 

The statutes which have endowed 
married women with the power to have 
separate property, and to hold it as if 
they were single and unmarried, have 
not dissolved the marriage, or abolish- 
ed the peculiar incidents of the marital 
relation. The dnty of providing main- 
tenance and support for the family 
still devolves on the husband, and the 
wife may discharge her duties in the 
management of his domestic affairs 
without incurring personal responsi- 
bility. The purpose and comfort of 
married life would be defeated, if the 
wife had not authority to hire servants 
and purchase articles necessary for 
domestic use, and for this purpose the 
law regards her as the agent of the 
husband, 1 Pars. Cont. 347; and it is 
of the greatest importance to society 
that the wife should be allowed to per- 
form her duties in the management of 
the husband’s domestic affairs as bis 
agent, without liability on her part on 
contracts made by her in the line of 
her duties, unless she voluntarily as- 
sumes a personal responsibility. [Cit- 
ing at length DeMott v. McMullen, 8 
Alb. Prac. Rep. N. E. 335, and Smith 
v. Allen, 1 Lans. 101.] 

The principle which should govern 
in controversies of this kind under the 
legislation of this State is quite appar- 
ent. The statute allows a married 
woman to contract as a feme sole, ex- 
cept that she cannot become surety, or 
make any valid promise to pay the 
debt, or answer for the default or lia- 
bility of any other person. When hus- 
band and wife are living together and 
the wife purchases articles for domes- 
tic use, the law imputes to her the 
character of an agent for the husband, 
and regards him as the principal 
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debtor. She may contract for such 
articles as principal, and assume the 
‘responsibility of a principal debtor. 
But to fix upon her such a liability, it 
must affirmatively appear that she 
made the purchase exclusively on her 
own individual credit. There must be 
either an express contract on her part 
to pay out of her separate estate, or 
the circumstances must be such as to 
show clearly and distinctly that she 
assumed individual responsibility for 
payment exclusive of the liability of 
the husband. For if the purchase be 
made under such circumstances as that 
an action could be maintained against 
the husband for the contract price, the 
debt so contracted becomes his debt, 
and the Statute invalidates the con- 
tract of the wife for its payment. In 
every case the question is one of form. 

In the present case the proof was 
that the husband supported his family. 
The wife testifies that she purchased 
as agent of the husband, and by his 
authority ; that the payments on ac- 
count were made with money furnish- 
ed by the husband ; that the pork cred- 
ited on the account belonged to the 
husband ; that the husband directed 
the plaintiffs to come to the house with 
the wagon. These facts were undis- 
puted. On the part of the plaintiffs it 
appeared in evidence that the goods 
were charged to the wife on their 
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books, but it did not appear that the 
wife directed them to be so charged, 
or knew that the amount had been kept 
in that manner. The plaintiff's reason 
for making the charge to the wife arose 
from his custom of charging meat to 
the one who got it whether man or 
woman; that he charged it to Mrs. 
Wilson because she got the meat of 
him. 

The only special circumstance ad- 
duced to show that the debt was the 
debt of the wife was a pass book which 
was in the defendant's custody, and 
which contained entries of the items of 
the account. The items were not pre- 
ceded by any heading, but on the front 
cover of the book was written “Mr. 
Jacob Wilson in account with Frank 
O. Herbert.” There was evidence that 
“Mr.” was originally written “Mrs.” 
Assuming that it was so, such an en- 
dorsement is ambiguous. Itmay show 
merely the state of the account which 
the wife was running up in making 
purchases for family use, and when 
taken in connection with the other 
evidence does not afford proof of an 
individual liability on the part of the 
wife of that clearness and distinctness 
as to supply the proof necessary to fix 
an invididual liability on the wife. 

The judgment should be reversed 
with costs. 





UNITED STATES 


CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


PATENTS—CONDITIONAL AS- 
SIGNMENT. 


Abbett, et al., v, Zusi. 
[Filed Dec. 20, 1879.] 
C. assigned his interest in a patent to 8. for 


$10,000, $500 in cash and $9,500 in nine- 
teen notes. The assignment contained a 
condition that it should be void if the 
grantee failed to pay any of the notes with- 
in ten days after it fell due. Two or three 
of the notes were paid but the others were 
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allowed to go to protest and have not been 

paid. Held, That the assignment was for- 

feited and that a license granted by 8. to Z. 

a year after a_note had gone to protest was 

of no effect. 

On final hearing upon bill, answer 
and proofs. The facts are sufficiently 
stated in the opinion. 

Mr. 
ant. 

Mr. B. C. Potts for defendant. 


Nixon, D. J.: The bill is filed for 
the infringement of certain letters 
patent, and for an injunction «and an 
account. The 
lidity of the patent and the use of the 
same by the defendant, but claims the 


dw. Q. Keasbey for complain- 


answer admits the va- 


right under a license granted to the 
defendant, by one Henry Sauerbier, 
who was the grantee of Flora B. Cabell, 


one of the owners thereof. It appears 


by the evidence, that on the seventh | 


day of March, ,1876, Flora B. Cabell. 


claiming to own the one-fourth part of | 


the patent in controversy, for the con- 
sideration of $10,000, executed a writ- 


ing conveying to said Sauerbier, all | 


her right and interest therein; the 


assignment containing a condition, 
nevertheless, that the same should be 
null and void, if the grantee failed to 
pay, within ten days after their falling 
due, any one of nineteen promissory 
notes for $500 each, which the grantee 
of the patent had given in addition to 
$500, in cash, as the condition of the 
conveyance. 


After the payment of two or three of 


the notes first maturing, the grantee | 


allowed the remaining notes to go to 
protest, steps being taken to vacate the 
transfer on account of said default in 
payment. Sauerbier, on the 15th of 


August, 1878, re-ussigned his interest | 


in the patents to Mrs. Cabell, with 
covenant in writing, that he was the 


owner of the same and had not made 
any other assigument thereof. 

It appears, however, that previous 
to the said reassignment, to wit, on the 
7th day of January, 1878, he had 
granted a license to the defendant to 
use the patents in the manufacture of 
fluting machines for the period of four 
years from that date, for the consider- 
ation of $4,000, and the question pre- 
sented is, whether a license under such 
circumstances, is a defence to the in- 
fringement. I think it is not. It 
would seem to be a proposition, which 
requires no argument, that the defend- 
ant desired from the grantor Sauerbier, 
no better title than the latter had at 
But the notes 


|that Sauerbier had given for the pat- 


the time of the transfer. 





ents had remained under protest and 
‘unpaid for more than a year, and his 
right of ownership expressly depended 
their The 
caveat emptor applied, and if the de- 
fendant had not deemed it worth his 


upon payment. maxim, 


license to in- 
quire into the right of Sauerbier to 
grant it, he should not now complain if 


he come to loss, by his want of such 


| while when he took his 


ordinary diligence and care in the pur- 
chase. 

The case of Woodworth Meed, 1 
Blatch. 115, seems applicable. There 
a license had been given to use a pat- 
ented machine, for which the licensee, 
executed and delivered five promissory 
notes, payable at diffeaent times, with 
an agreement in writing, that if any 


Vv. 


one of the notes should become due 
and unpaid, the license should be void. 

Judge Nelsen held, that from the 
terms of such an agreement the license 
was forfeited the moment one of the 
notes became due and unpaid, and that 
the grantor might treat the rights of 


‘the grantee as forfeited, and at once 
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apply for an injunction against any 
- further use of the machine. 

It is not clear, under the facts of the 
case, that the complainants are entitled 
to an account, but their right to an in- 
junction is without question, and it is 
accordingly ordered with costs. 


MANDAMUS TO CITY COUNCIL. 


United States. ex rel, Robert Goelet, et al., 

Ex’rs. v. The City Council of the City 

of Elizabeth. 
[Filed January 12, 1880. | 

Upon an application for a mandamus to a city 
council to compel it to levy a tax to pay a 
judgment for interest upon municipal bonds, 
it was objected, first, that it did not suffi- 
ciently appear that a demand and refusal 
had been made, and, second, that no power 
exists in the court to compel the city coun- 
cil to act except in the manner and at the 
time provided in the charter. It was //eld, 
That an express refusal need not be proved, 
but that a refusal may be inferred from the 
circumstances, aud that the fact that judg- 
ment by default had been entered for inter- 
est for which provision should have been 
made at maturity, was evidence of a refusal 
and would warrant the issue of an alterna- 
tive mandamus. As to the second objection 
it was held that although the court cannot 
direct the council to act beyond their char- 
ter, it is well settled that the power to incur 
debt involves the power to levy taxes to pay 
it, except when the limit of taxation is ex- 
pressly fixed, and that in this case there is 
no limitation, the proviso of Sec. 14 having 
been repealed April 2, 1869. 

An alternative mandamus was ordered as to 
the council but refused as to the board of 
assessment because the application was 
premature. 

The fact that some of the members of the 
council who were served with notice of the 
motion are about to retire from office will 
not affect the future proceedings. 

Rule to show cause on application 
for a mandamus. 

Nrxon, D. J.: The relators are the 
legal representatives of Peter Goelet 
and Robert Goelet, who, as plaintiffs, 
recovered a judgment in this court 


7 
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against the city of Elizabeth on the 
16th of September, 1879, for the sum 
of $4,565.79, for the interest due upon 
six several bonds, amounting in the 
aggregate to $129,000, issued by the 
said city to the plaintiffs on the Ist of 
January, 1873, by virtue of the provis- 
ions of an act of the Legislature of the 
state of New Jersey, entitled “ A Sup- 
an act entitled ‘An act to 
revise and amend the Charter of the 
City of Elizabeth, approved Mareh 3, 
1863, and which Supplement was ap- 
proved March 17, 1870.” An execution 
was duly issued upon said judgment 
and placed in the hands of the marshal 
of the District, who returned the same 
nulla bona. 

On the 12th of December, 1879, ap- 
plication was made to the court for a 


plement to 


rule to show cause why writs of man- 
damus should not be granted, one, di- 
rected to the City Council of the City 
of Elizabeth, 
forthwith 
measures for levying and collecting a 
tax for the amount due upon the judz- 
ment in favor of the relators, and the 
other to the Board of Assessment and 
Revision of Taxes of said city, com- 
manding them to assess and collect a 


commanding them to 


meet together and adopt 


tax for the payment of the judgment. 
On the return of the the de- 

fendant corporation appeared by coun- 

sel and assigned two rexsons why a 


1. Be- 


cause it did not sufficiently appear by 


rule 


mandamus should not issue: 


the proceedings that there had been a 
demand upon and refusal by the re- 
spondents. 2. Becanse no power ex- 
isted in the court to compel the city 
council to perform any act, except in 
the manner anthorized and at the time 
presented for its performance in the 
city charter. 

1. The reply to the first objection is 
that there is a class of cases in which 





50 THE NEW JERSEY LAW JOURNAL. 


it has been held that courts have pow- 
er to grant the writ without absolute 
proof of a demand and express refusal. 
In other words the refusal may be in- 
ferred from the acts or omission of the 
parties. Thus, in Maddox v. Graham, 
et al., 2 Met. (Ky.) 56, it was adjudged 
that where a city council is required 
by law to collect a tax sufficient in 
amount anuually to pay the interest 
upon bonds issued by the city in pay- 
ment of the subscription of stock to a 
railroad company, and there is no spe- 
cific legal remedy provided for non- 
performance, mandamus may be main- 
tained to compel them to discharge 
that duty at the instance of the holders 
of the bonds; and where it appeared 
that the proper authorities of the city 
did not intend to do the act required, 
a refusal in terms was not necessary to 
put them in fault. And Tapping, in 
his exhaustive work on Mandamus, p. 
285, in discussing the right to issue a 
mandamus, under such circumstances, 
says: “The refusal may not be ex- 
press; but there should be enough 
from the whole facts to show to the 
court that for some improper reason 
compliance is withheld.” 

It appears that the judgment in this 
case is founded upon a claim for inter- 
est due on the bonds of the corpora- 
tion, and for the payment of which the 
municipal authorities should have made 
provision at the time that the interest 
matured. No such provision being 
made, the suit was brought in this 
conrt and judgment by default was 
suffered to be entered for the want of 
a defence, and no question can now be 
raised in regard to the validity of the 
debt or the liability of the respondents 
for its payment. United States v. The 
Supervisors, 4 Wal. 435. Whilst it is 
conceded that such a state of facts may 
not warrant the issue of a peremptory 





mandamus, we think it raises such a 
presumption of intentional neglect by 
the respondents of the discharge of a 
plain duty that the court is fully au- 
thorized to order an alternative one, 
that they may have the opportunity, if 
they desire, on the return of the writ 
to assign their reasons for their neglect. 

2. With regard to the second objec- 
tion it is true that the only power which 
the court possesses on these proceed- 
ings is to compel the officers of the 
corporation to discharge their duty ac- 
cording to the charter of the city. 
They cannot be asked to do anything 
contrary to or not authorized by the 
law. 

But the parties are estopped by the 
existence of the judgment from deny- 
ing that the bonds were legally issued, 
(Mayor v. Lord, 9 Wal. 409) and the 
doctrine is now well established that 
the authority in a municipal corpora- 
tion to incur an obligation carries with 
it, by necessary implication, the duty 
of providing by taxation for its pay- 
ment. A distinction was formerly taken 
in some of the stute courts between 
cases where the duty devolving on the 
municipal authorities is merely a gen- 
eral duty of providing for the payment 
of all indebtedness against the munici- 
pality, and cases where a special duty 
is made obligatory upon the authorities 
to levy and collect a tax for a particular 
purpose,—holding that a mandamus 
might be ordered in the latter class of 
cases, but not in the former. See State 
v. City of Davenport, 12 Iowa 335. 
But that distinction is not observed by 
the courts of the United States, and 
especially by the Supreme Court,which 
has repeatedly held that the remedy 
by mandamus is as applicable in the 
one case as in the other. Ch. J. Waite 
in ex parte Parsons, 1 Hughes 282 ; 
The United States v. New Orleans, 8 
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Otto 381; Loan Company v. Topeka, 
20 Wal. 660. 

An exception, however, must be 
made in these cases, where there is an 
express limitation upon the right of 
taxation. Every one who purchases a 


municipal bond is supposed to be fa- 
miliar with the legislation existing in 
regard to the mode of its payment. He 
cannot complain if the authority to tax 
is confined to a rate per cent. which, 
on a fair valuation of the taxable prop- | 


erty, will not realize a sufficient sum to 
meet the maturing obligations of the 


city, because he is chargeable with no- | 


tice of the limitation when he made his 
investment. In such a case he must 
wait for bis just dues 
of the municipality or a change in the 
will render the tax 
There is certainly 
no power in this court, by mandamus 
or otherwise, to direct a corporation to 
levy a tax larger than the law authorizes. 

But in the present case the officers 
of the city do not have the excuse that 
no authority is conferred upon them by 
the charter to provide the means for 
the payment of the interest upon the 
bonds. The 14th section not only 
grants the power to the city council 
but imposes upon them the duty to 
raise by tax each year money for the 
payment of the interest upon the city 
debt. It is true that the proviso to 
the section limits the amount of taxes 
to be assessed each year for city, 
county and state purposes to one per 
cent. of the valuation of the ratable 
property in the city, as ascertained by 
the returns of the assessor of the pre- 
vious year. But this proviso was re- 
pealed by the 5th section of’ the sup- 
plement of April 2, 1869, and so far as 
the court has been advised, no subse- 
quent legislation has imposed any lim- 
itation upon the power of the city 


until the growth 


law assessment 


more productive. 





ai 


council to levy such amount of tax as 
the exigencies of the corporation re- 
quired. 

But in our judgment there has not 
been such delay on the part of the re- 
spondents in the satisfaction of the re- 
lators’ judgment as to justify the court 
in making the rule absolute and order- 
ing a peremptory mandamus. If it 
shall appear upon the return to an al- 
ternative one that the municipal au- 
thorities are preparing to order a suf- 
ficient assessment for this purpose at 
the usual time for the assessment and 
collection of taxes for the current year, 
the court may probably regard such a 
return under the circumstances, 
satisfactory. 

But whether this be so or not we are 
satisfied that an alternative mandamus 


as, 


should issue to the city council, com- 
manding them to raise the requisite 
amount of money for the payment of 
the judgment in favor of the relators, 
in the manner prescribed by the city 
charter, or to show cause before the 
court on the fourth Tuesday of March 
next why they do not order the same 
to be levied and collected. 

The proceedings against the Board 
of Assessment are premature. It is 
not perceived that they have any power 
under the law to act until the city 
council take the initiative, and give 
them notice of the amounts to be as- 
sessed. It will be time enough to call 
them into court when it is shown that 
they have neglected the performance of 
some duty which the law imposes upon 
them. The rule is discharged as to 
them, without prejudice, however, 
to the relators to renew their motion if 
subsequent events should render it 
necessary. 

A suggestion was made at the hear- 
ing that a speedy decision ought to be 
reached by the court on these rules, in 
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view of the fact that some of the mem- judgments rendered bind the members 
bers of the city council who had re-|of the board in office at the time of 
ceived notice of the motion would re-/ their rendition. It assumes the char- 
tire from office on the first day of Jan-| acter of an individual proceeding only 
uary and be sueceeded by new mewm-| when it becomes necessary to enforce 
bers. But that is a fact of no import-|any mandate of the court by attach- 
ance. The proceeding is against a| ment or other process for contempt. 
corporation and all orders made and: 





COURT OF CHANCERY OF NEW JERSEY. 


DISPOSITION OF TRUST FUNDS. Mr. J. D. Bedle on behalf of two of 


'the daughters, when the report was 


t . Shotwell. 
Sanne See presented to the Chancellor, asked for 


{Chancellor’s Chambers, January, 1880.) . 
The Court of Chancery will, under certain |its confirmation and the appointment 


circumstances, direct that securities devised | of the trustee upon giving the bonds 


in trust be deposited with a safe deposit | suggested by the master. 
company subject to the control of the) Mr. A 
4 . a 


: ). Keasbey on behalf of 
court, and that a trustee be appointed with | ; ¢ 7 me 
| Mrs. Pinckney, the other daughter, re- 


authority only to collect the interest and pay | 

it over to the beneficiary. quested that the securities might be 

By the will of John Shotwell it was | deposited in a safe deposit company to 
provided that certain portions of his| remain under the control of the court, 
estate should be invested by his exe-,and that a trustee should be appoint- 
cutors and held in trust to pay the in-|ed with no power over the principal 
terest to his three daughters respect-| except under the order of the court, 
ively during their lives, and the prin-| but with authority to collect the in- 
cipal to their children. On the settle-| come and pay it over to the cestui que 
ment of the estate application was| trust. The reasons urged were the 
made to the Chancellor for the appoint- greater security of the fund during the 
ment of a trustee to carry out the pro-|long period required for the execution 
visions of the will. Alex. H. Wallis|of the trust, and the fact that the 


was appointed, and the securities rep-| trustee being relieved from responsi- 
resenting the several shares, being) bility and not required to give heavy 
about $25,000 each, were delivered to| bonds. could discharge the duty with 


him by the executors. He administered | smaller compensation. 

the trust until his death in July, 1879.| Tue Cuancettor determined to sever 
His executors then applied to the/|the trasts, and to comply with the re- 
Chancellor for the appointment of a | quest of Mrs. Pinckney. He remarked 
new trustee. A reference was made to|that the only objection to the course 
a master to audit the trust accounts | indicated was the additional burden 
and to name a new trustee. He made| imposed upon the court which it would 
his report showing the condition of| hesitate to assume in ordinary cases, 
the several shares and naming a new| but that in special cases where a defi- 


trustee. nite fund was by the terms of a will to 
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be invested for along period for the 
benefit of infants, the plan proposed 
lad such obvious advantages that it 
ought to be adopted if practicable. 
He said that in some cases such a dis- 
position of trust funds had become 
absolutely necessary, and he referred 
especially to the Lewis Will ca-e and 
that of the estate of Charles Parker. 
In the former case the personal estate 
amounted to over one million of dol- 
lars, and the executors were unwilling, 
if able, to give bonds in so large a sum, 
and he had, therefore, ordered that the 
securities should be deposited in the 
safe deposit vaults of the Newark Sav- 
ings Institution subject only to the 
order of the court, and that the execu- 
tors should give bonds sufficient to 
cover the accruing interest only. This 
had been done, to the satisfaction of 
all parties concerned. In the Parker 
case a similar difficulty as to security 
arose, and a like order had been made. 
He referred tu the case of the 
estate of John Hobbs which consisted 
of $80,000 left in trust to be paid to 
his four daughters on arriving at the 
age of thirty-five years—some being 


1 
also 


infants. A similar order was made in 
that case and the funds are safely de- 
posited in the vaults of the Savings 
Institution under the control of the 
court, while Mr. P. H. Ballantine as 
trustee receives the accruing interest 
and pays it over to the daughters. The 
Chaneellor added that this course, thus 
repeatedly pursued, commended itself 
to his judgment for its simplicity and 
economy, and for the complete safety 
it insured to funds required to be kept 
for a long period, for the use of those 
who were unable to guard their own 
interests against the perils so common 
to trust estates. If any change of in- 
vestments should become nece:sary it 
would be easy to apply to the court by 
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a short petition, and the court would 
in ordinary cases dispose of the matter 
at once without the expense of a refer- 
ence. And in cases, now becoming 
very common, of investments of such 
funds in government securities, the 
trustee’s duty would be almost nominal, 
being merely to endorse the check for 
interest over to the beneficiary and that 
his compensation might be correspond- 
ingly smali—making only a slight 
drain upon the estate. 

Upon this statement of the Chan- 
cellor’s views, Ex-Gov. Bedle suggest- 
ed that perhaps the other daughters 
might prefer that the same course 
should be taken with their shares, and 
the trustee named by the master ap- 
pointed for all, with smaller bonds and 
reduced compensation. 





RECEIVER PENDING FORE- 


CLOSURE. 


Wood, et als. v. Eckert, et als. 
{Chancellor’s Chambers, Trenton, Nov. 5, 1879.] 
teported by James F. Rusling, Esq. 

On an application for a receiver of mortgaged 
premises the test of the adequacy of the 
security is the present market value of the 
property—what it would now bring if 
offered at public sale. 

When a mortgagor in possession is insolvent, 
and has allowed interest and taxes to ac- 
cumulate for a number of years and has 
collected rents for several months without 
applying them to the encumbrances and the 
property is inadequate security, the court 
will appoint a receiver although the mort- 
gagor occupies the greater part of the prop- 
erty himself, and if the mortgagor refuses 
to pay rent, the receiver will be authorized 
to take possession of the whole premises. 


In this case a bill to foreclose was 
filed, containing a prayer for appoint- 
ment of a receiver of the rents and 
profits of the mortgaged premises 
pending the foreclosure proceedings, 
and for injunctions against the mort- 
gagor and his tenants, with a single 





54 THE NEW JERSEY 


affidavit annexed establishing the in- 
solvency of the mortgagor, the inad- 
equacy of the security, and the non- 
payment of interest and taxes as alleg 
edin the bill. The facts are briefly 
these: The complainants, who reside 
in Trenton, N. J, filed their bill Oct. 4, 
1879, to foreclose a mortgage made to 
them by Jacob Eckert and wife, of 
Perth Amboy, N. J., for $8,500, dated 
March 1, 1873, payable in ten years 
after date in instalments of not less 
than $500 annually, but the whole 
within ten years, with interest payable 
semi-annually, and if defanlt made 
in payment of interest for 30 days 
when due, then both principal and in- 
terest should immepiately become due 
and payable. It was originally a first 
purchase money mortgage on a 
property just sold by the complainants 
to the defendant for $9,500, in Perth 
Amboy. He had reduced the principal 
to $8,000. But the complainants, Oct. 
1, 1873, at the request of the defendant, 
had waived their priority on a small 
part of the premises in favor of another 
mortgage given by the defendant to 
the Raritan Building Loan Association 
for $1,400, payable according to the 
by-laws of said Association. To this 
$1,400 he had added $1,600 of his 
own, and erected a large three-story 
frame store and dwelling, thereby im- 
proving the suid premises to the 





amount of $3,000 or thereabouts, as | 
claimed. But it appeared that he was | 
in arrears to the Loan Association for | 
interest, dues and fines $258.40 (the | 
accumulation of some two years); to} 
the complainants for interest $1,389.16 | 
(irregular accumulations from 1873 to 
1879) and for taxes to the sum of 
$744.18 (1874 to 1879). He had eer- 
tioraried these taxes to the Supreme 
Court, which had recently decided 





against him, and he now had taken 
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them on appeal to the Court of Errors. 
He was still the mortgagor in posses- 
sion, with lettings to several tenants, 
but while collecting the rents and us- 
ing a large part of the premises him- 
self, omitted and refused to appropri- 
ate anything towards the interest, 
taxes, ete. 

Mr. James F.- Rusling for the mo- 
tion. 

Mr. John W. Beekman contra. 

On single affidavit, the Chancellor 
granted an order to show cause, and 
injunctions pending the motion, but 
required a copy of the affidavit to be 
served with the order on the defend- 
ant. The first hearing came on before 
the Vice-Chancellor at Trenton, in the 
absence of the Chancellor. Defend- 
ant’s counsel submitted several affida- 
vits going to show that he had expend- 
ed some $3,000 or more in improving 
the mortgaged premises, and that they 
were now really worth some $16,000, 
though they would not bring that ata 
forced sule at the present time, and de- 
nying his insolvency and claiming that 
said taxes had not been paid because 
they were in litigation. Complainant's 
counsel admitted some improvement of 
the premises, though less than claimed, 
but charged that they would not now 
bring over $5,000 to $6,000 altogether 
at a publie sale, because of the general 
depreciation of real estate, and that 
defendant had no other property, and 
was now actually insolvent. 

As the counsel were so wide apart in 
their figures, the Vice-Chancellor sug- 
gested additional affidavits as to the 
present market value of the mortgaged 
premises, and adjourned the case to 
await these. 

At the second hearing before the 
Chancellor himself, the complainant’s 
counsel read affidavits from several 
prominent citizens of Perth Amboy, in- 
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cluding the mayor, collector of taxes, 
_bank officers, etc., fixing the present 
market value of the premises, or the 
price they would now bring at a public 
sale, at from $5,000 to $7,000, and 
sustaining the charge of defendant's in- 
solvency. He further cited Stockman 
v. Wallis, 3 Stew. 449, and Chetwood 
v. Coffin, Ib. 451, and the cases there 
cited, and offered to allow the defend- 
ant to occupy a part of the premises 
rent free until the day of sale, provided 
he would vacate the chief and most 
valuable parts, and allow <¢ receiver to 
tuke the rents and profits of these and 
apply them on said interest, taxes, etc., 
pending these proceedings. The de- 
fendant’s counsel refused, and claimed 
no proper case had been made for the 
appointment of a receiver pendente lite, 
where the mortgagor was in posses- 
sion, and where the premises were 
intrinsically valuable, and had been 
largely improved. 

THe CHANCELLOR said in substance : 
It »ppears that the defendant is in ar- 
rears to the Loan Association mort- 
gage for both dues and interest, and 
this is a prior encumbrance on a part 
of the premises; it also appears that 
he is largely in arrears on the com- 
plainant’s mortgage for both interest 
aud instalments, and this is a second 


mortgage on said part of premises, and 


a first mortgage on all the rest. It 
further appears that he has large ar- 
rears of unpaid taxes, which, by the 
charter of Perth Amboy, are a first lien 
upon the whole of the mortgaged 
premises, and while his pending appeal 
may postpone it will hardly relieve him 
from the payment of these or their 
equivalent in the end. Again, it seems 
established that he is actually insolvent 
and that, whatever he may fondly hope 
or believe, the mortgaged premises are 





an inadequate security at the present 
time for the complainant's mortgage. 
Doubtless, at some future day—how 
far off nobody knows—they might 
bring much more, but the test question 
in such cases is, what is their present 
market value? What would they now 
bring if offered at public sale? There 
must be some rule in such cases, and 
the only safe rule is, property is worth 
whatever it will bring in cash or its 
equivalent at an open and public sale, 
and no more. It seems bard to put a 
receiver in possession, and to leave the 
mortgagor without a roof to cover his 
head, and ordinarily courts of equity 
hesitate to do so; but in this case the 
complainants also have their rights, 
and we must look likewise at their side 
of the question. Here is a mortgagor 
who is occupying the largest and most 
valuable part of the premises himself, 
and is carrying on business there, and 
has let the rest of the premises, and 
for several months or longer has col- 
lected the rents and is still collecting 
them, and yet pays nothing on either 
his interest or taxes, allowing both to 
accumulate against the premises. This 
is neither just nor equitable, and can 

not goon. Under the circumstances 
I think the offer of the complainants a 
fair one, and [ shall accordingly make 
an order appointing a receiver to col- 
lect the rents and apply them first to 
the taxes and afterwards to the inter- 
est, and directing the tenants to attorn 
to the receiver and pay their rents to 
him, and in case the defendant declines 
to accept said offer, the receiver will be 
authorized to take possession of the 
whole of the premises. The cases of 
Stockman v. Wallis and Chetwood v, 
Coffin in 3 Stewart are both in point 
and will be followed hereafter. 
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BILL TO QUIET TITLE—PARTIES. 





Atha v. Jewell, et als. 
|Chancellor’s Chambers, Jan. 23, 1880.] 
Upon a bill to quiet title seeking relief against 

persons alleged to claim an undivided in- 
terest as tenants in common with the com- 
plainant, the complainant, upon being sat- 
isfied that certain of the defendants have a 
good title as alleged, cannot wholly dismiss 
the bill as to them, but only so far as relief 
is sought against them, leaving them de- 
fendants for the pur,ose of protecting their 
own rights. 

A bill was filed against certain heirs 
of Mrs. Jewell and other parties to 
quiet title, under the act of 1870, Re- 
vision, 1,189. The Jewell heirs filed 
an answer setting up a claim of an un- 
divided interest in the lands, as_ten- 
ants in common. The complainant 
then moved to dismiss the} bill as to 
them on payment of costs, with leave 
to proceed against the other defend- 
ants. 

Mr. A. Q. Keasbey, on behalf of the 
Jewell heirs, opposed: the motion,’and 
insisted that since it was admitted that 
they were tenants in'common with the 
complainant, they were proper if not 
necessary parties to a suit to quiet the 
title, and ought not to be stricken out 
as parties, but allowed to remain to 
guard their own interests in the lands, 
and to see that no collusive decree was 
obtained. 

Mr. D. M. Ryerson, for the com- 
plainant, urged that as no decree was 
sought against these heirs they should 
be dismissed from the suit. 

Tue Cuancettor referred to the pro- 
visions of the act for quieting titles, 
as construed by the Court of Errors 
in the cases of Bogert v. City of Eliza- 
beth 12 C. E. Green 568, and Jersey 
City, v. Lembeck 4 Stew. 255, and said 
that a bill would be entertained in cases 
where there is an adverse claim, or 
even a reputed claim, under the terms 











of the statute which provides for such 
a suit where any person claims, or 7s 
claimed to own any interest ; and that 
the bill need not set forth the nature 


or extent of the alleged claim. That 
must be set up by the defendants. 

He refused to strike the Jewell 
heirs out as parties, on the ground that 
since they were admitted to be tenants 
in common they ought to remain de- 
fendants in order to protect their in- 
terests; that otherwise such _ suits 
might be brought by any one owning 
any undivided interest however small, 
without making his co-tenants in com- 
mon parties, which would leave them 
unaffected by the decree while they 
might be prejudiced by the result, or 
by any inefficient or collusive conduct 
of the suit; and that such a course 
would lead to a multiplicity of suits to 
quiet a single title. 

He accordingly ordered that the bill 
be dismissed as to these heirs with 
costs so far as relief against them was 
concerned, but that they should re- 
main defendants for the purpose of 
protecting their interests in the lands. 


FORECLOSURE—PARTIES. 





The Elizabethtown Savings Bank v. The Union 
County Manufacturing Company. 

| Vice-Chancellor’s Chambers, Jan. 26, 1880.] 

A bill was filed by certain bondhold- 
ers to mortgage given 
to trustees to secure a large number 
of bonds held by different persons. 
The trustees having been unwilling to 
foreclose the mortgage, the bill was 
filed by some of the bondholders mak- 
ing the trustees defendants. When 
the bill was filed the complainants were 
unable to ascertain by whom all the 
bonds were held, and these persons 
were not made parties to the suit. A 
decree was obtained and the property 
was sold for a sum not exceeding the 
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mortgage and bought by one of the|their consent to a petition in a suit in 
bondholders in the interest of all. It 
had then been ascertained by whom all 
the bonds were held, and a petition was 
filed with the consent of all the bond 
holders, praying that the sheriff might| pure benevolenee to tie company had 
be directed to deliver the 


which they are not parties, and al- 
though there was an affidavit that the-e 
were all the bondholders yet it might 
be that one of the bondholders ont of 


deed with- | cancelled his bond. 
out the actual payment of the purchase 
money. 
Mr. Parrot for the petitioner. will be made to a imaster to 
The Vice-Cnancettor said that all} what hell by each and 
the bondholders ought to be made par- | whether they are all held by tue par- 
ties to the suit before this relief could! ties to the suit. 
be granted. It is not sufficient to have. 


The bondholders 
may be made paities on their own pe- 
| tition, and then an oraer of reference 


ascertain 





bouds are 


CASES BEFORE THE INFERIOR COURTS 


MERCER ORPHAN’S COURT. 


LEGACY—WIFE’S DEATH—TITLE 
BY SURVIVORSHIP- DOMICILE. 


In the Matter of Emma L. Cooley, Admr’x. of 
Jonathan F. Rose, Dec'd. 

On exceptions to account filed by 
William A. Hough, Guardian, ete. 

Mr. Fred. Kingman for exceptant. 

Mr. A. G. Richey for admr’x. 

Srewart, P.J.: William Paff, a resi- 
dent of the state of Pennsylvania, died 
April 2, 1869, leaving a will duly exe- 
cuted and probated, which contained 
this provision: “I give to my son 
James W. Paff, his heirs and assigns 





forever, all that plantation on which I 


* 7” * 


now reside he to pay one-| 


The interest on her legacy of $2,- 
000 was punctually paid to ber by her 
brother James W. Paff daring ber life- 
She died Nov. 18, 1874, leaving 
her husband surviving and also three 
minor children, for whom the exeept- 
ant, William A. Hongh, was regularly 
appointed guardian. Jonathan F. Rose 
died May 21, 1877, leaving, besides the 
three minor children, already mention- 
ed, a daughter by «a former, wife Em- 
ma L. Rose, who afterwards married 
William H. Cooley. Jonathan F. Rose 


neither collected the interest or 


time, 


any 
part of the principal of said leguey in 
his lifetime, nor did any act indicating 
his intention to reduce it into posses- 
sion beyond taking out letters of ad- 


third of all my debts and funeral ex-| ministration on his wife’s estate, on 
penses. And also to pay my daughter | April 18, 1876; on the eontrary, by 
Caroline H. Rose, the wife of Jonathan; declarations made before taking out 
F. Rose, the sum of two thousand dol- | said letters to James W. Paff, Theresa 
lars in three years from the time of my | Paff and Nelly P. Barnsley, formerly 
decease, with interest from that time.” | Nelly Paff, he disclaimed all intention 

Caroline H. Paff married Jonathan |of taking to his own use any part of 
F. Rose, a resident of Mercer County, said legacy, and also thet his desire 
in this state on January 14th, 1865. 


8 


was that the interest thereon should 
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accumulate for the benefit of his three 
children by his second wife. 

Letters of administration on the es- 
tute of Jonathan F. Rose were only 
granted to bis daughter Emma L. 
Rose (now Emma Cooley), on October 
29, 1877, by virtne of which she has 
collected and charged herself with $2,- 
385.20, the amount dne on said legacy 
for principal and interest,deducting her 
commissions. To William 
A. Hough, as guardian, and on behalf 
of the three minors before mentioned, 
excepts, insisting (1) that the amount of 
this if cognizable in the 
courts of this state, must be distribut- 
ed according to the laws of the state 
of Pennsylvania where William Paff, 
the testator, was domiciled; (2) that 
the Orphan's Court has no right to 
suggest to an administratrix with what 
items she wust charge herself; (3) 
that nnder the laws of New Jersey, if 


this item 


legaey, 


it be governed thereby, the said legacy 
was the sole and separate property of 
Caroline H. Rose, during her lifetime, 
and (4) that if Jonathan F. Rose was 
entitled, by survivorship, to the amount 
of said legacy, yet his conduct and 
declarations all tend to show that he 
renounced all claim thereto for the 
benefit of his children by said Caroline 
H. Rose, who are rightfully the repre- 
sentatives of their mother in this re- 
spect, and hence that Emma L. Cooley, 
a child by a former wife, is not entitled 
to any part thereof. 

Exception was also taken to a 
charge of $25 made by William H. 
Cooley for services rendered the es- 
tate, on the ground that it was exor- 
bitant. 

The first point as to the domicile 
was vot strenuously insisted on at the 
argument, and there can be no doubt 
that, since the domicile of the wife or- 
dinarily follows that of her husband, 





the domicile of Caroline H. Rose was 
in New Jersey, and her personality 
must be distributed according to the 
law of this state. 

The second point, that the Orphans’ 
Court has no right to suggest to an 
administratrix what items she shall 
charge herself with in the account, 
even it were a legal ground of exemp- 
tion, has no application to this case, 
since here the administratrix has, with- 
out such suggestion, charged herself 
with an item, the amount of which she 
has admittedly received, and exception 
has been formally taken to such charge. 

The third point constitutes the only 
difficulty in the case, and this perhaps 
has been deemed more formidable than 
it isin reality. The general principle 
that the husband surviving his wife is 
entitled to all the personal estate, and, 
in the event of his death before having 
obtained possession thereof, that such 
personality goes to his representatives 
and not to heirs, is unquestionably the 
common law rule, and has been recog- 
nized in several cases in this country, 
1 Wms. on Exrs. 477; Schouter’s Dom. 
Rel. 160; 1 Bishop Mar. Wom. §175 , 
also the following cases which do not 
seem to be cited in the text books, 
Atherton v. McQuesten, 46 N. H. 205; 
Coison v. Martin, Phil. (N.C.) Eq. 125; 
Hunnally v. White, 3 Metce. (Ky.) 384. 

The New Jersey cases cited by coun- 
sel, with one exception, (Donnington 
v. Mitchell, 1 Gr. Ch. 243) turned up- 
on the validity of a married woman's 
will disposing of personal estate in 
derogation of her husband’s rights re- 
served by statute before the operation 
of the Revision of 1874-5 or of the wife's 
rights by survivorship. By Statutes 
Rev. 1,120, §2, it is provided that part 
of the Revision which was passed by 
the Legislature in 1874, (which in- 
eludes the Married Woman's Act,) 








. Bieta Bef 








—— Bee. - aie. 


v 
t! 
fi 
8 
L 
hi 
bi 
Ji 
2§ 
M 
m: 
ni 
de 
mt 
hu 
in 
he 
his 
is | 
duc 
ing 
dee 
tha 
fave 
As 
the 
into 
to v 
in 7 
Sem 
estat 
erty, 
issue 
who 
Hele 
estat 
repre 
are ] 


Sa aa 


+e 


Co ga oe ae oe ae 


rea 


nee ae 


eal 
£4 
a3 
2 
2} 
; 


ode 





513 Nicci 





A a ab bi a8 
Sec aA had) Neca MONS Ge eRe ed SIO 


Shade 


Pa, 
i ctlio 








should take effect on Jan. 1, 1875, so 
that if Caroline H. Rose had executed 
awill, it must have been governed by 
the law as it stood before that time, 
because she died Nov. 18, 1874, and 
her will made then was as inefficacious 
to deprive her husband of his rights 
in her personality as in her reality. 
But as Caroline H. Rose made no will 
whatever and her husband survived ber, 
these cases are notin point and this 
fund must be distributed by the Jaw 
governing intestacy. Query, Could the 
Legislature constitutionally take away 
his right of survivorship. See v. Za- 
briskie, 1 Stew. 428, note; Dubois v. 
Jackson, 49 Ell. 49; Vallance v. Bausch, 
28, Bart 633; Kimbro v. Nat. Bank 1 
MacArthur 61; Woodman v. Wood- 
man, 54 N. H. 2. The ease of Don- 


nington v. Mitchell. 1 Gr. Ch. 243, only | 


decided that a marriage settlement 
must be express in order to deprive a 
husband of his rights by survivorship 
in his wife's personality, and that 
int-rest to 
But it 
is urged the husband must bave re- 


duced the legacy into possession dur- 


he could assign such 


his ereditors after her death. 


ing his lifetime, and that his acts and 
admissible to 
that he renounced all claim thereto in 
favor of Caroline H. Rose’s children. 
As to the first part of this proposition 
the rule of law is that such reduction 
into possession is unnecessary in order 
to vest the title in the husband. [hus 
in Time v. Cooper, 4 Smeed 296, a 
feme covert, who was entitled to an 
estate in remainder in personal prop- 
erty, died pending such estate without 
issue but leaving a husband surviving, 
who also died before the life tenant. 
Held, on the termination of the life 
estate, that the remainder went to his 
representatives. To the same effect 
are Ewing v. Handley, 4 Litt. 346; 


declarations are show 
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| Marrow v. Whiteside, 10 B. Mon. 411; 
Drew v. Long, 21 Eng.. L. and E. 339; 
Lee v. Wheeler, 4 Sax. 543; Woodley 
v. Gallop, 5 Jones Eq. 138. As to the 
second part of this proposition, the 
declarations of the husband, if evidence 
of them is at all competent, McLean v, 
Lorylands, 5 Ves, 71, 79; Parvin v. 
Capewell, 45 Pa. St, 89, were made, it 
will be observed, before the husband 
took ont letters of administration on 
his wife’s estate, and are not sufficient 
to deprive him or his representatives 
of their rights. In Whitaker v. Whit- 
aker, 6 Jolins. 112, the representatives 
of a husband were held not to be de- 
prived of a distributive share of the 
wife in her father’s estate for which the 
busband had im his lifetime given a 
receipt stating that he received it for 
Wade v. 
Cantrell, 1 Head 346, a slave was giv- 


EK. W., his son, a miner. In 


en by parol toa married woman, the 
donor intending at the time to settle 
The 


wife claimed the slave as hers and the 


the slave to her s-parate use. 


husband during ber lifetime always 
Held, 


notwithstanding bis declaration, that 


said the slave belonged to her. 


the slave constituted part ot Lis assets. 
In Gray's Estate, 1 Barr (Pa.) 327, dee- 
larations by a husband, that money 
received by him belonged to his wile, 
that he wanted only the use of it for 
the present, and that it would go to 
her children, were held insufficient as 
a disclaimer to deprive his adminis 
| trators of the amount. 

Again, our statute of distributions 
(Rev., Orphans’ Court, §148) provides 
that that act shall not extend to the 
estates of femes covert, who shall die 
intestate, but their busbands may de- 
mand and have administration of their 
rights and credits and other personal 
estates, and recover and enjoy the same 
as fully as they might have done be- 
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fore the passage of that act. This is a 
copy of 22 and 23 Car. H, c. 3, §25,which 
has been held to be only declaratory 


‘reasonable, The jury rendered a ver 
dict of fifthy-eight dollars and sixty 
‘cents, and afterwards a motion was 


of the common law, Hoskins v. Miller,; made in arrest of judgment on the 
7 | eo. ’ 
2 Dev. 360; Lee v. Wheeler, 4 Ga.| ground that a physician’s charges are 


542; Ellsworth v. Hinds, 5 Wis. 6138; 
Jones v. Warren, 4 Dana 334; see, 
however. Townsend v. Radcliffe, 44 
Ell. 446. If then the husband was en- 
titled to this legacy, at common law, 
there is nothing in our statute of dis- 
tribution which deprives him of it. 

The wife in this case having died in- 
testate, her legacy becoming the prop- 
erty of ber husband, and acts or decla- 
rations on his part not equivalent to 
an actual gift inter viros, are not suffi- 
cient to deprive him of his title by sur- 
vivorship, and of course they cannot 
amount to a testamentary disposition, 
nor, as has been shown, does a mere 
failure to reduce such legacy into pos- 
session during his lifetime, impair his 
right or that of his next of kin. Conse- 
quently all of his children are entitled 
to share equally the amount excepted 
to $2,385.22 and the first exception 
is overruled. As to the second ex- 
ception, the services specified in the 
item excepted to, appear, by the testi- 
mony of William H. Cooley, to have 
been rendered, and we cannot say that 
the sum charged and paid therefor is 
undue; therefore this exception is also 
overruled. 


DIST. COURT of ELIZABETH 


PHYSICIAN’S FEES. 





Green v Higenbotam. 
A physician may recover for professional 
services. 

This action was brought by a physi- 
cian for professional services rendered 
to the defendant and his wife at bis re 
quest. There was no agreement to pay 
ny fixed amount, but the charges were 





not, the subject of a suit in this State. 

Mr. Bergen, for the motion, argued 
that by the common law of England a 
physician's fees are merely honorary ; 
that the common law of New Jersey is 
the same as that of England, and, 
therefore, if a physician can recover his 
fees in this State, it must be by virtue 
of some statute; that the only statutes 
which have been enacted on the sub 
ject have been those which placed lim- 
itations upon the right to sue, and 
thereby impliedly gave the right. Pater 
son's Laws, 178+, p. 52; Rev. St. 1816, 
p- 602. P. L. 1830, p. 22; Rev. St. 
1846, p. 505. But that these have all 
been repealed, P. L. 1864, p. 250, $4; 
Rev. 1875, p. 675, and with the repeal- 
ing of these acts the whole foundation 
of the right to sue is taken away. 

Mr. English in reply. 

AtwarbD, J., in delivering his opinion 
said: It is undoubtedly true that by 
the common law of England a physician 
vannot recover his fees by snit, but his 
right to biing an action in this State 
does not rest upon the statutes, but 
has grown up in the course of the de- 
cisions of the courts. The statutes re- 
peatedly recognize this right, but they 
nowhere confer it. The act of 1830, 
§12, provides that if any person shall 
practice medicine contrary to the pro- 
visions of the act, he shall forever 
thereafter be disqualified from collect- 
ing any debt incurred by such practice, 
and §16 directs that any man practising 
physic or surgery shall deliver his ae- 
count or bill of particulars in plain 
English words, so near as the nature of 
of the articles will admit. Both of 
these acts assume that physicians may 
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recover their accounts, but it is clear| the statutes, and the repeal of the stat- 
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that they do not of themselves grant a| utes does not take it away. The mo- 


right which did not before exist. 


right to recover is not derived from! 


The! tion is refused. 





MISCELLANY. 


REAPPOINTMENT OF CHANCEL- 
LOR RUNYON. 


The reappointment of the Chancellor has 
been regarded as a matter of course by the 
bar, and has been received by them with the 
liveliest satisfaction, for apart from their con- 
fidence in his strong sense of justice and their 
admiration for his learning and unflagging in- 
dustry, they regard him with feelings of grat 
itude and affection for the unfailing patience, 
courtesy and kindness with which he has treat- 
ed them, always helping them to reach as 
speedily as possible the merits of their cases, 
and never deciding a case against them ex- 
cept with the utmost gentleness and considera- 
tion. 





THE ACT TO QUIET TITLES. 


The case of Atha v. Jewell, reported in this 
number, relates to the act for quieting titles, 
and leads us to note the singular fact that in 
the Revision (1189) this act wes inserted pre- 
cisely as it was passed March 2d, 1870, al- 
though in the act relating to the Court of 
Chancery, passed March 17, 1870, only fifteen 
days later, so much of the act as required the 
Chancellor to decree that any defendant who 


suffers a decree pro confesso, has no estate in | 


the land, without further proof, was repealed. 
The legislature soon saw the injustice that 


dress. And within a few days the provision 
was repealed, and the law stood as in other 


cases, that when a man wants equitable relief | 
he must make at least prima facie proof of his | 


right to it. But the Revision reinstates the Jaw 





Japan the other can file a billalleging that the 
absent owner claims some right, denying it, 
publish due notice, and if he can catch him 
napping, can obtain without proof, by statute, 
a decree that bis tenant in common has no 
In the case of Atha v. Jewell 
the tenants in common happened to appear 
and answer that they had just the same kind 


estate at all. 


of estate as the complainant and thereupon 
the complainant admitted their right and ask- 
ed leave to dismiss the suit as to them, with 
costs. The old state of the law should be 
restored, or else this act to quiet titles may be 
grossly abused. It is not an act to enable 
sharp fellows to give good titles their gudetus. 


CORRESPONDENCE. 





Moxnristown, N, J., Jan. 20, 1880. 
Epwarp Q. Krassry, Esq. 

Dear Sir.—In a note in the N. J. Law 
JourNAL, (January Number, 1880) ‘‘Con- 
ductor Generalis” is spoken of as published 
A. 1). 1788, I have a copy of the same in my 
library published A. D. 1764. I also have a 
volume bearing the same title (** Conductor 
Generalis”) ‘‘By a gentleman of the Law,” 
published at Albany A. D. 1803, So far as I 
have examined them I find the text similar, I 


may say identical. To the first of the above 


'a treatise on the law of descent in fee simple 
“iti ‘by Sir Wm. Blackstone is added. 

might arise in cases where owners of land or | 
holders of liens thereon were absent, by a} 
summary decree against them without proof, | 
if they happened to miss the notice of the suit | 
published against them or mailed to their ad- | 


Yours respectfully, Epwarp A. Murr. 


Trenton, N. J., Jan. 17, 1880. 
Epwarp Q. Krassey, Esq : 

Dear Sir.—There is an edition of ‘‘Parker’s 
Conductor Generalis” older than the one men- 
tioned in your January issue, and more prized 
by the New Jersey bookworms because it 
bears this imprint: ** Woodbridge in New Jer- 
sey ; printed and sold by James Parker; sold 


as it was first, and now if two men own a | also by David Hall, in Philadelphia. MDCC 


tract of land in common and one lives in| LXIV. 


It is very scarce, the writer having 
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seen or heard of only four copies in existence, 
and it is not mentioned in Griffith's Law Reg., 
Vol. IV p. 1156. Among its titles worth read- 
ing for,their quaintness, may be mentioned, 
‘‘Addition Forestalling,” (apparently obsolete 
in Wall St.) ‘‘Pillory and Tumbrel,” ‘*Swear- 
ing” (wherein the fines for profanity are 
graduated according to the rank of the offend- 
er) and ‘‘Torn.” 


Yours respectfully, J. H.S. 





Euizaseth, N. J., Jan. 10, 1880. 
Epwarp Q. Krassey, Esq. 

Dear Sir.—I am glad to bear testimony to 
the judicious manner in which the New Jer- 
sEy Law Journat has been conducted. It 
meets a want that has long been acknowledg- 
ed by the profession in New Jersey and de- 
serves to become an established institution. 
Apart from the early publication of decisions of 
interest, of which every lawyer ought to know, 
its discussion of topics of public interest 
has been timely and useful. 
the JournaL may be widely circulated, 


I am yours truly, W. J. Maate. 


Trusting that 


Mr. Jos. D. Bedle, of Jersey City ; Mr. Jas. 
B. Vredenburgh, of Jersey City; Mr. Wm. 
H. Bradley, of Newark, and Mr. Wm. D. Al- 
len, of Flemington, were admitted to the bar 
of the United States Supreme Court at the 
October Term, 1879. 

A period slipping in after the proof was re- 
vised, has made havoc of the sense in the last 
Wilder v. Union Na- 


The last clause 


line of our note upon 
tional Bank on page 35 supra. 
should read : ‘‘except so far as it is repugnant 
to the removal of causes’ act of March 3d, 


on important topicsof criminal jurisprudence, 
This number indicates that the publication 
will amply fulfil the promises of its founders. 
It opens with a very valuable article on ‘‘Pre- 
sumptions in Criminal Cases,” by Francis 
Wharton, written in his lucid style, so 
full of suggestion upon subjects which con- 
cern the transactions of ordinary life, and so 
rich in interesting incidents ilustrating the 
writer’s views, that it can be read by layman 
and lawyer with almost equal interest. Care- 
ful attention to the principles it inculcates 
and enforces would go far to do away with the 
time-honored absurdities and errors which 
still attend the judicial investigation of facts 
in our criminal trials. We observe that Mr. 
Wharton, in seeking for literary illustrations 
of his legal point, has fallen into some blun- 
ders. He misquotes the familiar lines from 
the Giaour, thus 
‘Before decay’s effacing fingers 
Have swept the cheek where beauty lingers.” 

Byron wrote ‘*lines,” and the change to cheek 
mars the beauty of the thought. 

Again there is a reference to Trollope’s late 
novel of John Caldigate, as that of John Cal- 
derwood which can hardly be charged to the 
compositor. 

Among the cases in this number is the im- 
portant one of Hunter against the State, re- 
ported in 11 Vroom, with valuable notes on 
the subjects of the admissions of declarations 
as part of the res gestw, and of ju”isdiction 
of the victim 


where the death occurs in a 


State other than that where the blow was 
given. There is also a valuable note to the 
case of Kane v. Commonwealth, by Mr. 


Wharton, on the question how far juries are 
judges both of law and fact, sharply dissent- 





1875.” 


| 

NEW BOOKS. | 
Tae Crimtmnat Law MaGaztne, Vol I, No. 1. 
Fredk. D. Linn & Co. : Jersey City. 1880. 
This is the first number of a bi-monthly | 
magazine devoted to the special subject of | 
criminal law. Its purpose is to furnish the | 
most important current criminal decisions in | 
advance of their publication in the reports, 
with suitable annotations, and a complete 
digest of all criminal cases in the English lan- 
guage, wherever reported, appearing between 
the issues of the magazine: Each number 


will also contain one or more leading articles 





ing from the views of Chief Justice Shars- 
wood expressed in the principal case. 

The magazine will be found of great service 
to all who practice in criminal cases, and we 
wish it success as in part a home production— 
published by Linn & Co. in Jersey City, Mr. 
R. L. Lawrence of Jersey City being one of 
the editors. 





A TREATISE ON THE LAW OF CARRIERS as ad- 
ministered in the courts of the United 
States and England, by Robert Hutchinson, 
late of the Memphis Ber. Chicago. Cal- 
laghan & Co. 1879. 


The subjects embraced in this book have been 
treated separately by various authors in sev- 
eral well known text books, but the cases on 
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all these subjects have greatly increased in 
number within the past few years, many 
changes have taken place in the doctrines of 
‘the courts, and a clear and comprehensive 
treatise on all the law relating to carriers as it 
exists at the present time cannot fail to be 
very useful. 

This book begins with a short and clear 
statement of the law of bailments, relieved of 
some of the complications with which it was 
involved in the earlier books, and then, after 
explaining who is a common carrier, it treats 
of delivery to the carrier, the liability of the 
carrier, the exceptions to and limitations of 
his liability, the transportation of goods and 
the delivery of them by the carrier and then 
after these chapters upon the carrier’s duties 
there follows a chapter upon his rights. The 
latter half of the book is devoted to the rights 
and liabilities of carriers of passengers and 
contains an important chapter upon the con- 
tributory negligence of passengers. In speak- 
ing of this subject the author criticises severe- 
ly the doctrine of Thorogood v. Brian, that 
the negligence of the passenger’s carrier is to 
be imputed to him when he is injured by the 
concurrent negligence of another carrier, 
citing Bennettv. N. J R. R., 7 Vr. 225, but 
is obliged to admit that it has been approved 
in Pennsylvania and reaffirmed in England. 
We must protest, by the way, against citing 
cases as so and so against ‘‘The Railroad,” 
and calling 7 Vroom 36 N. J. instead of 36 
N. J. Law. 

The treating of subjects on which authori- 
ties are conflicting, the author limits himself 
to stating the views on each side and does not 
often attempt to solve the difficulty. While 
this is to be regretted on some accounts, it has 
the advantage of conciseness, and any other 
course would have added greatly to the bulk 
of the volume. 


Tae American Law Review, new series, Jan- 
uary 1880: Little, Brown & Co. Boston. 
With this number the American Law Re- 

view begins a new series asa monthly maga- 

zine. ‘The effect of the monthly publication 
will be to add greatly to the number of arti- 
cles published during the year, and will make 
the magazine much more useful for furnish- 

The 

each number of the new series is the same as 

those in each of the quarterly editions of the 
old review, and although the space devoted to 


ing legal news. number of articles in 


notes of cases and legal news is less than 
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before, a little well selected and published 
promptly is much more useful than a large 
quantity at the end of three months. The 
weekly journals answer every purpose in fur- 
nishing abstracts of recent decisions, and we 
are not sorry that these are omitted from the 
new series of the Review. 

A new feature of this series is the report of 
a case in full with annotations. The method 
of studying law by means of cases with notes 
is one of the best for practical purposes, and 
the result is usually to ascertain the law as it 
is, rather than to elaborate a theory of what 
it should be. 

The present number contains two very val- 
uable articles, one upon the basis of liability 
in actions for trespass and negligence, by 
Oliver Wendell Holmes, Jr., and the other 
upon the question whether trustees are joint- 
ly and severally liable for torts in the execu- 
tion of their trusts, by Arthur G. Sedgwick. 
The former is one of a series of very thought- 
ful articles by Mr. Holmes upon the funda- 
mental conceptions of the law. He has shown 
much depth of insight and power of subtle 
analysis in dealing with these subjects. The 
subtilty of his reasoning has sometimes led to 
obscurity of expression, but in this article, 
while some sentences are terribly involved, 
the meaning is for the most part entirely 
clear. 


A TREATISE UPON THE LAW OF PRINCIPAL AND 
AGENT tN Contract AND Tort, by William 
Evan, Barrister at law ; edited and anno- 
tated by Marshall D. Ewell, L. L. D.  Chi- 
cago: Callaghan & Co, 1879. 

An English writer of law books has a great 
advantage over an American, in that the prin- 
ciples which he discusses are deduced from a 
single line of cases in which every decision is 
based upon those that have gone before, and 
he is not distracted by a multitude of con- 
flicting authorities. The English writer is 
able to trace the development of the principle 
by considering the cases one by one as they 
follow in the order of time. The facts of the 
cases may be stated at length ana the con- 
clusions may be expressed in the language of 
the judges themselves, and the books are 
written somewhat after the manner of Smith’s 
Leading Cases: while the American writer is 
obliged either to state his conclusions in his 
own words, or else to give the conclusions of 


the various courts and leave the reader to 


make his own choice ; and in either case he 
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feels bound, in order to obtain a market in all 
parts of the Union, to cite innumerable au- 
thorities from thirty different States. 

This book has the advantage of the English 
system and at the same time it is adapted to 
the wants of American lawyers by reference 
to such American authorities as are necessary 
for the purpose. 
tion to a very clear and concise statement of 
the law of the implied authority of agents in 
Book II, Chapter III, and to the digest of the 
rules upon the rights and duties of agents at 
the beginning of Book III, as well as to the 
discussion of the liability of principals for the 
frauds of their agents in chapter VIII of the 
same book. 
ers for observing the English spelling—a con- 
cession which publishers 
the spelling of their authors. 


We may call special atten- 


We must commend the publish- 


seldom make to 


New Jersey Equity Reports, Volume XXXI, 
by John H. Stewart, Reporter: ‘Trenton. 
Fourth Stewart has appeared so promptly 

that we have been unable to publish in our 

JOURNAL a number of interesting caees which 


we expected to give to the public in advance 
of the reports. We refer especially to Pills- 
bury v. Kingon and The American Union Tel- 





egraph Uo. v. Town of Harrison in the Court | 
of Chancery and Graves vy. Coutant in the | 
Court of Errors. In the first of these it was | 
held that an assignee under a voluntary assign- 
ment made by a debtor for the benefit of his 
creditors cannot maintain an to im- 
peach transfers made by the debtor in fraud of 


creditors. 


action 


The second was an important de- 
cision upon the rights of towns to interfere 
with the suspension of telegraph lines over 
the streets. This has been made the subject, 
or rather the text, of an article in the Albany | 
Law Journal, January 17, 1880, but the dis- | 





cussion inthe article had very little relation 
tu the question involved in the case. Graves 
v. Coutant relates to the law of vendor’s lien | 
as established in full force in this State and | 
its relation to the statute of limitations 


and | 
discharge in bankruptcy. This volume con-| 


tains a large number of interesting atin 
many of which have already been mentioned | 
in this Journax, and the reporter’s industry | 
in the 


directed and applied to subjects upon which 


preparation of notes has been well 
notes will prove useful. 


A discussion which recently took place in 
one of the legal journals, in regard to Prof, ! 


Holmes’ book upon Lord Bacon as the author 
of Shakspeare’s plays, reminds us of a remark 
made by one of the students in Harvard Law 
School in 1871, after a lecture of Prof. Holmes 
upon Lord Bacon in which he mentioned 
some of the arguments in favor of the opinion 
that Bacon wrote Shakspeare’s plays. Some 
one asked, as the students were coming out, 
what the Professor had said, ‘‘Oh,” replied 
one of the fellows, who was something of a 
wit, ‘‘He has been trying to prove that Shaks- 
peare wrote Bacon’s Abridgement. 


VICE-CHANCELLOR’S CALENDAR 
FEBRUARY AND MAROH. 
[ The place of hearing is Newark, at 10 a.M., 
unless otherwise stated. | 
Feb’y 8, Same case. 





** 4, Same case. 

** 5, Clure v. Talmage, Receiver. 

‘ 10, Hill v. Joel Parker, Receiver. Mr. 
Taylor, Mr. Stevens. 

Mr. Borcherling, 


‘ ** Sayre v. Gardner. 
Mr. Taylor. 
* 11, Sander’s Adm'r v. Howard Savings 
Inst. Mr. Pilech, Mr. McDonald. 
Daly, Receiver, v. Campbell. Mr. 
Savage, Mr. Vail. 
‘ 17, Haydock’s Ex’rs v. Haydock. 
‘** 18, Same case. 
‘¢ 19, Fresch v. Wirtz. Mr. 
Newbold. 
‘* 20, Haydock’s Ex’rs v. Haydock. 


‘* 91, Same case. 


6 49 
=: 


Deacon, Mr. 


‘ 24, Cook v. Matthews. 

‘¢ 94, Fresch v. Wirtz. Mr. Newbold, Mr 
Lippincott. 

‘* 95, Fiacre v. Reilly. Mr. Lewis, Mr. 
McDermott. 


‘© 95. Elizabeth Bank v. Hadden. 
rott, Mr. Hodges. 
‘25, Same v. Rowe. Mr. 
Gilhooley. 
‘* 96, Providence Bank v. Hamilton. Mr. 
Wilson, Mr. R. Allen. 
Mar. 2, Brabazonv. Finan. Mr. Darmstadt, 
Mr. Kingsley. 
“4. Jeffrey v. Davis. Mr. 
Smith. 
‘* 5, Manufacturers’ Ins. Co. v. Dettiner. 
Mr. Tichenor, Mr. Taylor. 
‘* 5, Van Emburgh v. Stewart. Mr. Man- 
ner, Mr. Day. 
‘ 9 Morrow v. Cook. Mr. Guild, Mr. Atno, 
March 10th, 11th, 16th, 17th, 18th, 23d, 
24th and 25th will be reserved for the hearing 
of cases on the list for February Term. 
‘ 30 Newell, Receiver, v, Plainfield Bank. 
Mr, Schenck, Mr. Runyon. 


Mr. Par- 


Parrott, Mr. 


Jeffrey, Mr. 
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